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Let me show you, friends, 

A man in jail, 

They offered him bail, 

But he didn’t have the money 

So he lives in jail, 

He did something wrong 

He doesn’t know when, 

Five years ago or maybe ten; 

Thousands  

Who did something wrong 

Five years ago or maybe ten, 

They don’t know when; 

They were offered bail, 

But didn’t have the money 

So they live in jail. 

I have shown you, friends, 

How justice meets its ends. 

A crime is a crime; 

The law must take its time. 

 

                                       

 

                  -Nissim Ezekiel (1924-2004)  



 
 

Abstract 

 

The Prison Statistics India Report 2015 says that Indian prisons have a higher 

occupancy rate because of the overpopulation of prisoners. Undertrial prisoners 

are the major occupants of the prison. The reason for their incarceration is an 

incomplete trial process resulting in prolonged detention sometimes for years 

more than the prescribed punishment for their offense(s). This study tries to 

understand the status of undertrial prisoners in Karnataka and its situation when 

compared to the national average. In addition to it, the study also tries to analyze 

the change in the population of undertrial prisoners under various categories in the 

last 10 years. The study asserted that it is this socio-economically vulnerable 

section of the society which is incarcerated in large numbers as undertrials.  

In addition to it, the study also tries to explore the provision of legal aid 

for these undertrial prisoners and its status in the State of Karnataka. The study 

shows the poor state of affair of the legal aid system in Karnataka by highlighting 

major challenges in the prevalent system. In the end, the study tries to suggest 

some suitable policy recommendations to reform the existing legal aid system so 

that it can address the problems of undertrial prisoners in Karnataka to some 

extent.  

 

 

 

 

 

 

 

 

 

 

 

 



 
 

                             Contents 
 

 

 

Abstract v 

List of Abbreviations vii 

List of Cases Referred  viii  

List of Figures ix 

List of Tables x 

1. Introduction 1 

2. Undertrial Prisoners 8 

3. Legal Aid for Undertrials 37 

4. Summary and Policy Recommendations 68 

Bibliography 72 

 

 

  



 
 

List of Abbreviations 

 

AIR All India Reporter 

CHRI Commonwealth Human Rights Initiative 

CILAS Committee for Implementing Legal Aid Schemes 

CrPC Criminal Procedure Code 

DLSA District Legal Services Authority 

FIR First Information Report 

HCLSC High Court Legal Services Committee 

IPC Indian Penal Code 

KSLSA Karnataka State Legal Services Authority 

LSI Legal Services Institutions 

MHA Ministry of Home Affairs 

NALSA National Legal Services Authority 

NCRB National Crime Record Bureau 

NHRC National Human Rights Commission 

PLV Para Legal Volunteer 

PSI Prison Statistics India 

SCC Supreme Court Cases 

SCLSC Supreme Court Legal Services Committee 

SLL Special and Local Laws 

SLP Special Leave Petition 

SLSA State Legal Services Authority 

TLSC Taluk Legal Services Committee 

UDHR Universal Declaration of Human Rights 

UNGA United Nations General Assembly 

UT Union Territory  

UTP Undertrial Prisoner 

 

 

 



 
 

 

List of Cases Referred 

 
1) Abdul Rehman Antulay v. R.S. Nayak (AIR 1992 1 SCC 225) 

2) Chief inspector of mines v. K.C. Thapper (AIR 1961 SC 883) 

3) Dharambir And Anr v. State of U.P. (1979  1595, 1980) SCR (1) 1 

4) Dipak Subhashchandra Mehta v. Central Board of Investigation (AIR 2012  

SC 949)    

5) Hiralal Gopilal Rathore v. State of Madhya Pradesh ( 1988 Cr LJ 457) 

6) Hussainara Khatoon & Ors. Vs. Home Secretary, State of Bihar  (AIR 1979 

SC 1360) 

7) Kadra Pahadiya v. State of Bihar (1983) 2 SCC 671 

8) Khatri v. State of Bihar (AIR 1981 SC 928) 

9) Kishore Chand v. State of Himachal Pradesh (1991) 1 SCC 286 

10) M.H. Hoskot v. State of Maharashtra (1978) 3 SCC 544: (1978) SC 1548 

11) Maneka Gandhi v. Union of India  (1978) 1 SCC 248 

12) Mohammed Ajmal Mohammad Amir Kasab v. State of Maharashtra, (2012) 9 

SCC 1 

13) Nandini Satpathy v. P.L. Dani (1978) 2 SCC 424 

14) Poolpandi Etc. Etc. v. Superintendent, Central Excise and Ors Etc. Etc. (1992) 

3 SCC 259 

15) Pragyna Singh Thakur v. State of Maharashtra (2011) 10 SCC  445 

16) Ram Awadh v. State of U.P. (1999) Cri L.J. 4083 

17) Rhem v. Malcom [377 F Supp 995] 

18) State of Kerala v. Kuttan Mohanan (1988 Cr LJ 453) 

19) Suk Das v. Union Territory of Arunachal Pradesh, (1986) 2 SCC 401 

20) Sunil Batra v. Delhi Admn. ( 1978) 4 SCC 494 : (1978) SC 1675 

 

 



 
 

 

 

 List of Figures  

Figure 2.1 Percentage distribution of various types of prison inmates at the 

end of 2015 at all-India Level 

19 

Figure 2.2 Sex-wise distribution of UTPs in different jails in Karnataka 25 

Figure 2.3 Distribution of UTPs by sex and age-group in Karnataka 26 

Figure 2.4 Distribution of UTPs based on their educational status in 

Karnataka 

28 

Figure 2.5 Distribution of UTPs on the basis of their religion in Karnataka 30 

Figures 2.6 Distribution of UTPs by caste 32 

Figures 2.7 Distribution of UTPs by period of detention in Karnataka 33 

Figures 2.8 UTPs released in 2005 and in 2015 35 

Figure 3.1  Organizational chart and leadership of legal services authorities 46 

Figure 3.2 Change in trend in legal aid provided to the prisoners in the year 

2005 and 2015 

65 

Map 2.1 State/UT-wise distribution of Undertrials across India as on 

31.12.2015 

20 

 

 

 

 

 

 

 



 
 

 

 

 

 

 

 List of Tables  

Table 2.1 Distribution of prisoners across India 18 

Table 2.2 Distribution of prisoners in Karnataka 21 

Table 2.3 Distribution of Undertrial Prisoners in different jails in 

Karnataka at the end of 2015 

22 

Table 2.4 Percentage share of different types of prison inmates to total 

inmates at the end of 2015 

22 

Table 3.1 Statement showing the details of legal aid given in all the Legal 

Services Institutions in the State of Karnataka from 1.4.2013 to 

31.03.2014 

64 

 

 

 

 

 

 

 

 

 

 

 

 

 



 
 

Chapter 1 

Introduction 

 

1.1 Background 

When we think of prisons, the first image that comes to our minds is felons inside a 

highly guarded facility with long corridors and multiple dark chambers. The historical 

association of prison is with punishment. However, with the change in times, 

‘punishment’ is replaced by ‘reform’, with major emphasis on the reformation of 

prisoners than to punish them.  

Prison is one of the most important components of the Criminal Justice System and 

they bear the brunt of inadequacies of it. All the problems with the system like the 

inefficiency of police in handling the cases, fault on the part of the judiciary in the form 

of inordinate delay in trials, etc., ultimately comes down to the prisons. The same is 

occupied with convicts, undertrials, detenues followed by other sub-categories. However, 

what remains imperative is that the largest population is of undertrial prisoners.  

Indian Constitution in Part III, i.e. the Fundamental Rights declares in Article 21 that 

‘no person shall be deprived of his life or personal liberty except according to the 

procedure established by the law’. Right to Life is equally valid for the prisoners but with 

a caveat. In Maneka Gandhi case1, the Supreme Court ruled that the right to life and 

personal liberty of a person can be taken away provided the procedure prescribed by law 

is reasonable, just and fair. However, being an undertrial violates the right to personal 

liberty because there is no such reasonable, just and fair procedure which deprives the 

freedom and movement of that prisoner by putting him behind the bars.  

The Model Prison Manual defines undertrials as ‘a person who has been committed 

to judicial custody pending investigation or trial by competent authority’ (MHA 2016). 

                                                           
1 Maneka Gandhi v. Union of India  AIR 1978 1 SCC 248 



 
 

Under the Karnataka Prisons Rules 1974, ‘undertrial prisoner means, a person who has 

been committed to prison custody pending investigation or trial by a competent authority’ 

(Government of Karnataka 1974). Bombay jail manual describes that ‘undertrial and 

“awaiting trial” are synonymous terms and refers to persons committed to prison while 

the charge against them is under judicial investigation’ (Government of Bombay 1955). 

However, there are different categories of undertrials like first time offenders, petty crime 

offenders, offenders booked under serious charges, offenders who are terminally ill, 

offenders of unsound mind, etc. The prison statistics paint a gloomy picture for 

undertrials.  

In India there are, 4,19,623 prisoners, out of which 1,34,168 are convicts and 

2,82,076 undertrials. If we talk about gender-wise prison population, there are 1,28,428 

male and 5,740 female convicts across the country. Similarly, in the undertrial category, 

there are 2,70,160 male and 11,916 female undertrial prisoners. Sixty-seven percent of 

the total prison population comprises of undertrials. The statistics also show that Indian 

prisons have an occupancy rate of 114.4%, which is high when compared with developed 

countries like the US, Russia, China, and Japan. It symbolizes that overcrowding is a 

chronic feature of Indian prisons (NCRB 2015).  

However, Karnataka has an occupancy rate of 95.9% which is significantly better 

than the other Indian States. The undertrial population in Karnataka is 9,314 out of 

13,473 total inmates present, which is 69.13% of the total prison population (NCRB 

2015). The higher percentage of undertrial prisoners is, in fact, one of the major reasons 

for overcrowding.  

Problem with undertrials is not limited to overpopulation, but rather an illustration of 

the overall trial process. Sometimes, an undertrial has to languish in the prison beyond 

the prescribed time of sentence for his offense. There are cases where the person is 

imprisoned for twenty years as an undertrial and yet, he neither got a conviction nor was 

he released. This is a blatant violation of the rule of law.  The story of Machang Lalung is 

a perfect example of the plight of undertrial prisoners in India. Lalung was arrested from 

his village Silsang (Assam) in 1952 under section 326 of the IPC. There was no evidence 



 
 

to support the charge against him. The normal term of sentence for such type of crimes is 

not more than 10 years, but Lalung had to spend more than half a century (54 years) in 

jail as an undertrial, waiting for his trial (Zora 2005). Similar stories are of Khalilur 

Rehman who was imprisoned in Mental Hospital for 35 years, Anil Kumar Burman for 

33 years, Sonamni Deb for 32 years and Parbati Mallik for 32 years with absolutely no 

cause of such punishment (Correspondent 2005). The undertrials, languishing in jails for 

longer periods questioned the efficacy of the entire criminal justice system of the country. 

Another problem associated with pre-trial detention is that if a first-time offender is 

detained for a relatively long duration, mingled with habitual offenders, there would be 

very fewer chances left for any reformation to happen. In fact, it is likely that the former 

comes out as a hardened criminal. 

Since the issue of undertrials is in public domain for quite a long time, various 

committees, time and again, have looked into this matter, but the problem still persists. 

The very first time the Supreme Court took cognizance of undertrial prisoners was in the 

Hussainara Khatoon & Ors. Vs. Home Secretary case (AIR 1979 SC 1360). Justice 

Bhagwati in the judgment called them “lost souls”2 and disheartenedly noted, ‘What faith 

can these lost souls have in the judicial system which denies them a bare trial for so many 

years and keep them behind the bars, not because they are too poor to afford bail and the 

courts have no time to try them’3. In an effort to reduce the miseries of undertrials in 

prison, the Court declared the right to speedy trial as a part of the fundamental right to 

life and personal liberty and made legal aid constitutional right to all the prisoners who 

are unrepresented by any lawyer due to the reasons like poverty or indigence. The Court 

has put an obligation on the State to provide legal aid to all such prisoners free of cost.   

Equal access to justice is a sine qua non for the functioning of democracy and provision 

of Legal Aid can provide it. India still is a home of millions of poor and marginalized for 

whom justice is ‘costly’. Legal aid that too State sponsored can act as assistance to all 

those poor people who are the victims of the process of law. Constitution under Article 

                                                           
2 Hussainara Khatoon & Ors. Vs. Home Secretary, State of Bihar  (AIR 1979 SC 1360), para 2 
3 Ibid. 



 
 

39A under Directive Principles of State Policy direct that, ‘The State shall secure that the 

operation of the legal system promotes justice, on a basis of equal opportunity, and shall 

in particular, provide free legal aid, by suitable legislation or scheme on any other way, to 

ensure that opportunities for securing justice are not denied to any citizen by reason of 

economic or other disabilities’.  

The existing legal aid system stands on the foundation that has been laid down by 

judiciary and the legal aid movement of the 1970s, when several commissions and 

committees headed by prominent judges like P.N. Bhagwati and V. R. Krishna Iyer 

recognized the necessity of legal aid and envisaged an efficient legal aid program across 

the country. The Parliament enacted The Legal Services Authorities Act, 1987 and 

provided statutory status to all the Legal Services Institutions, the objective was to 

provide free and competent legal services to the weaker section of the society. The legal 

aid movement now has become a nation-wide program however, it is very important to 

analyze the impact of this program on the targeted beneficiaries it envisages. The 

researcher has tried to understand the situation of UTPs in Karnataka and the impact of 

the free legal aid provided to them. 

The research is divided into four chapters, including Introduction. The second chapter 

starts with defining the term “Undertrials” under various rules and Act and the 

constitutional provisions on the protection of rights of the prisoners. Further, the chapter 

looks into some of the real-life stories of undertrial prisoners to provide a glimpse of their 

miseries inside the prisons. And finally, the chapter examines the issue quantitatively by 

analyzing the 10 years trend of the population of undertrial prisoners in the State of 

Karnataka under various categories.  

The third chapter starts with exploring the idea of legal aid and how the legal aid in 

India has evolved with time. The chapter further provides the constitutional and statutory 

provisions of legal aid by quoting sections from Constitution, Criminal Procedure Code, 

Civil Procedure Code, and Legal Services Authority Act in order to understand the 

legality of legal aid and access of counsel to the accused. This chapter further provides 

the analysis of the Supreme Court’s landmark judgments on legal aid which has paved 



 
 

the path for existing legal aid system in India. In order to understand the importance of 

legal aid for undertrial prisoners, the chapter tries to connect the two issues with a single 

thread by explaining how legal aid can help the undertrials. In the end, the chapter delves 

into the ground realities of legal aid system by using various secondary sources and 

quantitative analysis to understand the challenges with the existing system with respect to 

the undertrial prisoners in the State of Karnataka. 

The fourth chapter concludes the research by summarizing the major findings and in 

the end tries to recommend suitable policy interventions to make legal aid system a boon 

rather than bane for these poor indigent undertrial prisoners who are waiting for years, 

struggling for their liberty.  

 

1.2 Rationale and Statement of the Study 

Undertrial prisoners are those unfortunate categories of prisoners who have to languish in 

prisons not because they are convicted by the court for their offenses but their trial 

process is not concluded due to the inefficiency of criminal justice system. The period of 

detention sometimes varies from one or two months to as long as 10-15 years or 

sometimes more. This is considered as a gross violation of justice for them. 

National Crime Record Bureau every year comes out with its report on Prison Statistics 

which shows that there is an overpopulation of UTPs in the prisons of the country and 

also in the State of Karnataka. The rationale of the study was to understand the status of 

UTPs in Karnataka with respect to their population under different categories and 

whether the situation of Karnataka is better or alarming when compared with the national 

average and whether there are any changes within different categories when compared to 

the present population of UTPs and the population 10 years back.  

Another rationale was to understand the legal aid system, its evolution and the role of the 

judiciary in establishing the existing system and its correlation with the UTPs. Further, 

the study aimed to understand the status of the legal aid system in Karnataka the 



 
 

challenges the current system is facing and to provide suitable policy solutions to address 

some of those challenges. These undertrial prisoners have to languish in jails for longer 

period of time because of the inefficiency of the entire criminal justice system which 

leads to miscarriage of justice for them.      

 

1.3 Research Questions 

1. What is the status of UTPs in Karnataka and what are the trends in the population 

of UTPs under different categories in the last 10 years?  

2. What is the status of the Legal Aid System in Karnataka and what is its impact on 

the population of UTPs in the state? 

3. What are the suitable policy interventions to improve the quality of Legal Aid 

Services to the UTPs in the state? 

 

1.4 Research Methodology 

The research is completely based on secondary data obtained from Government websites 

and literature, RTIs, official documents and reports, and other sources. In order to 

compare the population of UTPs in Karnataka under different categories with the national 

average, data set from Prison Statistics India (PSI) 2015 report has been used. Also, to 

compare the population of UTPs in the State between two time periods i.e. 2005 and 

2015, PSI 2005 and PSI 2015 reports have been used.  

Data on legal aid is obtained from the documents from Karnataka State Legal 

Services Authority which are in the public domain. In order to see the change in trend in 

legal aid provided to the prisoners in the last 10 years, once again the PSI 2005 report and 

PSI 2015 reports have been compared.   

 



 
 

1.5 Limitations of the Study 

The National Crime Record Bureau is the central agency every year which comes up with 

Prison Statistics India report which is the only report on the Prisons in India. All the State 

governments use this report for their official use. This is the reason that the researcher has 

to rely only on the data of NCRB. However, the data from NCRB is also not the latest but 

of the year 2015 which again limits the study. Also, marginalization of the UTPs has to 

be extrapolated based on the data provided for their caste, religion and educational 

background as the data on their economic status is non-available. Moreover, the data on 

legal aid is maintained by the State government and not by the National Legal Services 

Authority. Most of the data is not in the public domain, the latest data which is available 

is only from 2013 to 2014 which limits the data analysis on the beneficiaries of legal aid 

in Karnataka.  

The case analysis of only landmark Supreme Court judgments and not all the 

judgments on legal aid has been done as it is these cases which have determined the 

entire framework of legal services infrastructure in the country.   

 

 

 

 

 

 

 

 

 



 
 

 

Chapter 2 

Undertrial Prisoners 

 

‘It is said that no one truly knows a nation until one has been inside its jails. A nation 

should not be judged by how it treats its highest citizens, but its lowest ones’.  

- Nelson Mandela 

 

Prisons and prisoners are the least discussed topics in the public arena. It is because of the 

stigma attached to the prison that, it is the right place for all the offenders present in 

society. Nobody bothers about the condition of prisons and the prisoners. Nelson 

Mandela very appropriately pointed out that a country’s policies towards its prisoners 

define how the nation takes care of its most excluded section of its citizens. The historical 

association of prison is always with punishment, however, with the changing times 

‘punishment’ is replaced by ‘reformation.’ Alexander Paterson, declared that people 

‘come to prison as punishment, not for punishment’ (Ruck 1951, 23). However, there are 

ample evidence that prisons are the place of torture, humiliation and gross human rights 

violation.  

Nevertheless, human rights are equally applicable to those who are inside the prison 

and those who are outside. Article 1 of the Universal Declaration of Human Rights says 

that ‘All human beings are born free and equal in dignity and rights’ (UDHR 1948). The 

Nelson Mandela Rules explicitly mentioned about the dignity of the prisoners. Rule 1 

states, ‘All prisoners shall be treated with the respect due to their inherent dignity and 

value as human beings. No prisoner shall be subjected to, and all prisoners shall be 

protected from, torture and other cruel, inhuman or degrading treatment or punishment, 

for which no circumstances whatsoever may be invoked as a justification’ (UNGA 2016). 

In this research, the area of study focuses only on the undertrial prisoners and the 

problems associated with them. 



 
 

The Criminal Justice System in India is suffering from myriad lacunas and loopholes. 

About a couple of decades ago, one former chief justice of India already warned that the 

Criminal Justice System in India is about to shatter. The two major problems that the 

system is facing are huge pendency of cases and inordinate delay in their disposal and 

very low conviction rates. These anomalies have a direct impact on the population of 

undertrial prisoners who are languishing in prisons without completion of a formal trial 

process. Before moving further, it is necessary to understand-    

 

2.1 Who are the Undertrials? 

There are usually three categories of prisoners- 1) the convicts, 2) the undertrials and 3) 

the detenues. According to the Model Prison Manual a “Convict” is defined as ‘Any 

person under sentence of a court exercising criminal jurisdiction or court-martial and 

includes a person detained in prison under the provisions of chapter VIII of the Code of 

Criminal Procedure of 1973 (Central Act 2 of 1974) and the Prisoners Act of 1900 

(Central Act 3 of 1900)’ (MHA 2016). In simple terms, a convict is a person whose term 

of the sentence has been decided by the court of law after he has been proved guilty of 

the offense he had committed. On the other hand, a detenue is, ‘Any person detained in 

prison on the orders of the competent authority under the relevant preventive laws’ 

(MHA 2016). 

“Undertrial prisoners” as defined under The Karnataka Prisons Rules 1974 as, ‘a person 

who has been committed to prison custody pending investigation or trial by a competent 

authority’ (Government of Karnataka 1974). 

The Model Prison Manual defines undertrial prisoners as, ‘a person who has been 

committed to judicial custody pending investigation or trial by a competent authority’ 

(MHA 2016). 



 
 

The Bombay Jail Manual describes that ‘Undertrial and “awaiting-trial” are 

synonymous terms and refers to a person committed to prison whilst the charge against 

them are under judicial investigation’ (Government of Bombay 1955).  

In general, we can categorize undertrials based on their offenses and physical 

conditions like the first time offenders, offenders booked under serious charges, petty 

crime offenders, women offenders, offenders who are terminally ill, offenders of unsound 

mind, etc.   

Indian constitution under Article 21 i.e. Right to Life, guarantees all the citizens, the 

basic right of a speedy and fair trial. Supreme Court, in Hussainara Khatoon case held, 

‘There can, therefore, be no doubt that speedy trial, and by speedy trial we mean 

reasonably expeditious trial, is an integral and essential part of the fundamental right to 

life and liberty enshrined in Article 21’.4 Unfortunately, such speedy trial is a distant 

dream for all the undertrial prisoners. Linking speedy trial as a part of Human Rights, 

Justice Bhagwati held, ‘Expeditious trial and freedom from detention are part of human 

rights and basic freedoms and that a judicial system which allow incarceration of men 

and women for long periods of time without trial must be held to be denying human 

rights to such undertrials’.5 The highest court on the plight of the undertrials stated, 

 

‘The offence which some of them are charged with are trivial, which, even if proved, would not 

warrant punishment for more than a few months, perhaps for a year or two, and yet these unfortunate 

forgotten specimens of humanity are in jail, deprived of their freedom, ranging from 3 to 10 years 

without even as much as their trial having commenced. It is a crying shame on the judicial system 

which permits incarceration of men and women for such a long periods of time without trial’6. 

 

Legal maxim, “Justice delayed is justice denied” fits perfectly, in case of an undertrial. 

However, justice cannot be denied as there are laws including the Constitution which 

                                                           
4 Hussainara Khatoon & Ors. Vs. Home Secretary, State of Bihar  (AIR 1979 SC 1360), para 5 
5 Abdul Rehman Antulay v. R.S. Nayak (1992) 1 SCC 225, para 40 
6 Hussainara Khatoon & Ors. Vs. Home Secretary, State of Bihar  (AIR 1979 SC 1360), para 1 



 
 

ensures justice to every individual, but the delay in ensuring this justice leads to complete 

denial. James Vadackumchery has termed such delay as an ‘enforcement crime’ 

(Vadackumchery 2002). ‘Delay in justice can take place in two ways- 

1. Delay in justice for the victims of the crime 

2. Delay in justice for the victims of the process of the law 

The second category refers to the undertrials, awaiting justice within the confinements of 

the four walls of the jail’ (Ghosh 2003). 

Undertrials are presumed innocent until proven guilty, but because of the three factors as 

mentioned by Vijay Raghavan- 1) lack of quality legal aid services for undertrial 

prisoners; 2) inability to pay the bail bond; and 3) long time to complete the trial process 

(Raghavan 2016), the population of undertrials in Indian prison is alarmingly high. 

Undertrials languishing in jails for an indefinite period, is a clear violation of their 

fundamental rights under Article 21 as held by the Supreme Court7. 

 

2.2 Undertrials: The Lost Souls 

Undertrials are the most ill-fated human population behind the bars. Primarily one needs 

to note that most of these undertrials are socially and economically vulnerable, who are 

arrested for some minor offenses. Due to their inability to hire a lawyer or to pay bail 

bonds, their hope of release eventually dies down in that cell. This is the reason, Justice 

Bhagwati in one of the judgment calls them “lost souls”8.  

There are several heart-wrenching stories of such lost souls who have become the victims 

of the process of the law. They are not only resorted to psychological trauma but many 

times have to suffer police atrocities inside the prison.  

                                                           
7 Dipak Subhashchandra Mehta v. Central Board of Investigation (AIR 2012  SC 949: 2012 (4) SCC 134: 

2012 (2) JT 439: 2012 (2) SCALE 401) 
8 Hussainara Khatoon & Ors. Vs. Home Secretary, State of Bihar  (AIR 1979 SC 1360) 



 
 

In 1979, K.F. Rustomji, Member of National Police Commission based on his tour 

experiences wrote two articles in The Indian Express (Delhi Edition), about the plight of 

undertrial prisoners in the jail of Patna and Muzaffarpur in Bihar. He wrote that, out of 

1000 prisoners in Muzaffarpur jail, 700 were undertrials, 42 of whom were waiting for 

their trial for more than 5 years. He spoke to a child of 7 years who had been in prison 

with his undertrial mother for the last 5 years. He wrote to the central government in his 

Tour Note that ‘undertrials were languishing in these two district jails not because of the 

crime they had committed but because of their poverty’ (Hingorani 2000).     

Hussainaran Khatoon and her family were run away from Bangladesh in 1975 after the 

crackdown by the forces of then president of Pakistan, Yahya Khan. She was arrested 

under the Foreigners Act and sent to the protective custody. She had to spend four years 

in jail even after the instructions issued that the persons coming from Bangladesh arrested 

under Foreigners Act should be released on a bond (Hingorani 2000).     

Janki Devi was a young Schedule Caste girl who had been languished in jail for seven 

years as an undertrial on the charges of infanticide of her newborn child. The child, she 

repeatedly maintained was stillborn and the villagers conspired to give evidence against 

her. She had a son with her who had spent his entire life in jail. ‘He was just an ill-fated 

citizen of this land. Seven years was a long time of pain and agony for a woman accused 

of killing her own child, and what damage would occur to society if she was sent out, 

without bail, without a bond; just to live?’ (Hingorani 2000). 

Machnag Lalung was released after 54 years of being an undertrial. He was arrested in 

his village Silsang (Assam) in 1951 on the charge of “causing grievous hurt”. The offense 

would normally carry a 10-years sentence if proven. Police could not find any evidence 

to support the charges within a year of his arrest so they transferred him to a psychiatric 

institution. After declaring “fully fit” by the institution, instead of freed him, the 

authorities again transferred to another jail. His family and relative forgot about him and 

his case was taken up by the human rights activists to NHRC. Supreme Court awarded 



 
 

him Rs 3,00,000 as compensation and regular payment of Rs 1000 per month (Bhaumik 

2006). 

Shanti Sahu and her 18-year-old daughter were arrested on the charges of grievous hurt 

and criminal intimidation to their neighbors. They were sent to jail as they were unable to 

engage an advocate. They got the bail when their employer arranged an advocate but on 

the condition of furnishing bond of Rs. 20,000. They could not afford this sum because of 

their poverty. Shanti’s was living alone along with her daughter and son in a hut as her 

husband left her. Both the women were working as domestic help. Since their 

imprisonment, her teenage son had to drop out of school and start working in various 

shops. His vulnerability pushed him towards the consumption of drugs (Karnam and 

Nanda,2016). 

Roy Varghese aka Hitler Baba Khan has been in prison for the last 18 years, the last 

seven as an undertrial in Jaipur jail. He was convicted on a drug charge in 1992 and 

received a maximum sentence of 10 years. In 2001, he developed some signs of mental 

illness and was admitted to a district hospital where he was diagnosed with 

schizophrenia. While receiving treatment in 2003 Roy allegedly set two other mentally 

ill-patient on fire causing their death. He was once again arrested and charged with 

culpable homicide under Section 302 and 301 of CrPC. The medical board concluded 

before the court that Varghese was a schizophrenic and was not in a mental condition to 

understand court proceedings, yet still, he was sent to jail rather than to any mental 

facility. His health was fast deteriorating and he was completely blind with only 

occasional flashes of conscience (Dhawan 2010).  

Sayed Fairoz was arrested on 8th January 2018 from a resident of DJ Halli in Bangalore 

for allegedly possessing 300gms. of Ganja. He was sent to Bangalore Central Prison 

where he was awaiting trial for last one year as the charge sheet had not been filed. The 

punishment for possession of 300gm of Ganja is not more than six months. Fairoz was 

admitted to hospital on January 21st, 2019 as he was beaten mercilessly by five police 

officials. In prison, he was refused any medical help. The police tried to put hot water on 



 
 

his legs to bring down the swelling. When his condition deteriorated, he was taken to the 

hospital where he succumbed to his injuries. The autopsy report says that he subsequently 

developed gangrene which led to sepsis and multiple-organ failure. The report also says 

that Fairoz had developed a 73x24 cm wound on his right leg from the pelvis to his foot.  

Fairoz lost both his parents and had no relatives except his two brothers. His brother 

Tabraiz who was also arrested on false charges and just released from prison is now 

running pillar to post just to get an FIR registered against the prison guards. He says, 

‘This is not right. Just because we are poor and cannot defend ourselves, just because we 

were once in a prison, we are treated like second-hand citizens’ (Ram 2019).  

After such stories surfaced up in the public sphere, the government started recognizing 

the problems associated with undertrial prisoners. On government orders, several 

committees have been set up to look into these problems and have recommended suitable 

interventions.  

 

2.3 Constitutional Provisions on the protection of Prisoners’ Rights 

Indian Constitution guarantees certain rights in chapter III of Fundamental Rights. When 

a person is imprisoned, his status is different from an ordinary citizen so unlike an 

ordinary citizen, a prisoner cannot enjoy all the fundamental rights guaranteed under the 

constitution. However, there are certain rights available to the prisoners both convicted 

and undertrials, enunciated in the Constitution explicitly or implicitly in the form of 

Article 14, 19, 20, 21 and 22.  

Article 14 provides equality before the law and equal protection of the laws for every 

person. The Rule of Law is the basic premise for the principle of ‘equality before the 

law’, which says ‘No person can be punished except for the breach of law’. Moreover, 

‘the rule of “like should be treated alike” and the concept of reasonable classification . . . 

has been a useful tool for the courts to determine the category of prisoners and their basis 

of classification in different categories’ (Nagda 2017).  



 
 

 

Article 19 guarantees six rights in the form of freedoms, but among them, certain 

freedoms are restricted to the prisoners because of their very nature like “freedom of 

movement”, “freedom to practice any profession, occupation, trade or business” and 

“freedom of residence” etc. However, ‘the freedom of speech and expression’ and 

‘freedom to become a member of an association’ are available to a prisoner and has 

nothing to do with his imprisonment and sentence.  

 

Article 20 grants protection against arbitrary and excessive punishment to an accused 

person, whether citizen or foreigner. The three provisions in that article are- 

1. No ex-post facto law: No person shall be convicted of any offense except for 

violation of a law in force at the time of the commission of the act, nor be 

subjected to a penalty greater than that prescribed by the law in force at the time 

of the commission of the act. 

2. No double jeopardy: No person shall be prosecuted for the same offense more 

than once. 

3. No self-incrimination: No person accused of any offense shall be compelled to 

be a witness against himself 

Article 20 (1) restricts the power of the legislature, executive and judiciary to 

implement any criminal law retrospectively, it means ‘if an act is not an offense at the 

date of commission it cannot be an offense at the date subsequent to its commission’.9 

This protection is not valid for civil cases but only in criminal cases. 

Article 20 (2) protect the person from prosecuting twice on the same offense. If a 

person is prosecuted once for an offense, he shall not be prosecuted for the same offense 

again. The protection against double jeopardy is available only in proceedings before a 

court of law or a judicial tribunal. 

                                                           
9 Chief inspector of mines v. K.C. Thapper (AIR 1961 SC 883)  



 
 

Article 20 (3) provides protection from self-incrimination. The general rule in 

criminal law is that the accused must be presumed innocent unless proven guilty. This 

constitutional safeguard incorporates this rule, where the investigation officer shall not 

compel the accused to give the evidence of his offense by means of physical torture nor 

by any psychological interrogation techniques like narco-analysis test, lie detector test, 

etc.  

Article 21 declares that ‘no person shall be deprived of his life or personal liberty except 

according to the procedure established by law’.  This article has been interpreted multiple 

times in different judgments of the Supreme Court. The more elaborated judgment came 

in Maneka Gandhi v. Union of India10 where a Constitutional Bench of seven judges gave 

a new dimension to Article 21 by pronouncing that the ‘procedure established by law’ is 

reasonable, fair and just; if not, the law would be held null and void as ultra vires to 

Article 21. This fresh look at Article 21 has helped the Apex Court in its new role- as the 

‘institutional Ombudsman of Human Rights in India’ (Nariman 2013).  

The Maneka Gandhi case became a torchbearer for all the subsequent judgments of 

the Apex court on prisoners’ right. Following are the rights of prisoners derived from Art. 

21 by the court: 

 

a. ‘In M.H. Hoskot v State of Maharashtra11, prisoner is to be supplied a copy of the judgment 

(imprisoning him), to enable him to appeal from it, has made a right under Article 21. In Hussainara 

Khatoon v. State of Bihar,12 the court held that right to a speedy trial is a fundamental right under 

Article 21; prolonged detention of those awaiting trial violated the constitutional guarantee of a 

reasonable, just and fair procedure. 

b. In Sunil Batra v. Delhi Administration,13 case Supreme Court held that the “personal liberty” of 

a prisoner included his liberty to move, mix, mingle and talk with (and share company with) co-

prisoners, and unjustified orders and directions (to the contrary) of jail authorities would be struck 

down as being in violation of Article 21. 

c. The right not be tortured by the incarcerating State authority (was also held by the Court) to flow 

from Article 21’ (Nariman 2013).  
 

                                                           
10 Maneka Gandhi v. Union of India (1978) 1 SCC 248: AIR 1978 SC 597   
11 M.H. Hoskot v. State of Maharashtra (1978) 3 SCC 544: AIR 1978 SC 1548 
12 Hussainara Khatoon v. State of Bihar (1980) 1 SCC 98 : AIR 1979 SC 1369 
13 Sunil Batra v. Delhi Admn. (1978) 4 SCC 494 : AIR 1978 SC 1675 



 
 

Undertrials languishing in jails for an indefinite period, is a clear violation of their 

fundamental rights under Article 21 as held by the Supreme Court14. 

Article 22 grants protection to the persons who are arrested or detained. The Article has 

two parts- the first part deals with the cases of ordinary law and the second part deals 

with the case of preventive detention law. Article 22(1) says that ‘No person who is 

arrested shall be detained in custody without being informed, as soon as may be, of the 

grounds for such arrest nor shall he be denied the right to consult, and to be defended by, 

a legal practitioner of his choice’. The Supreme Court in various judgments held that the 

arrested person has the right to choose a lawyer of his choice. The accused may refuse to 

have a lawyer but then the court has to provide Amicus Curie to defend him (Nagda 

2017). The court also held that the prisoners or the detainees have the right to interview 

with the family members, friends and counsel. In case of families, the court held that they 

should be allowed to visit the prisoner at least once in a year15. 

Article 22(2) states, ‘Every person who is arrested and detained in custody shall be 

produced before the nearest magistrate within a period of twenty-four hours of such arrest 

excluding the time necessary for the journey from the place of arrest to the court of the 

magistrate and no such person shall be detained in custody beyond the said period 

without the authority of the magistrate’. The Supreme Court ruled that the right under 

Article 22(2) is available only against illegal detention by the police and is not available 

against custody in jail of a pursuant to a judicial order as Article 22(2) does not operate 

against judicial orders16. 

The cases with undertrials in the country, however, portray a gloomy picture even after 

all the aforementioned judicial pronouncements and the constitutional rights of the 

prisoners. The legal maxim that the accused is ‘presumed to be innocent until proven 

guilty’, must hold true in all cases, but sadly, it is contrary in the case of undertrial 

prisoners. The apathy towards these prisoners by the existing Criminal Justice System is 

                                                           
14 Dipak Subhashchandra Mehta v. Central Board of Investigation, 2012 AIR SC 949: 2012 (4) SCC 134: 

2012 (2) JT 439: 2012 (2) SCALE 401 
15 Dharambir And Anr v. State of U.P. (1979) 1595, 1980 SCR (1) 1 
16 Pragyna Singh Thakur v. State of Maharashtra (2011) 10 SCC  445 



 
 

very unfortunate. Prison Statistics depicts a grim reality of undertrials in the prisons of 

the country.     

 

 

 

 

 

 

2.4 What the numbers speak? 

2.4.1 Undertrial Prisoners in India 

National Crime Record Bureau (NCRB), a body under Ministry of Home Affairs collects 

the data related to crime and criminals at both national and State level and publish it in 

‘Prison Statistics India-2015 (PSI-2015)’ report. According to the report in India, there is 

a total of 1,401 jails including Central jails, District jails, Sub jails, Women jails, Open 

jails, Borstal schools, Special jails, etc. The total capacity of Indian jails has 3, 66,781 

prisoners, however, the actual number of prisoners inside the jails are 4, 19,623. This 

means that Indian prisons are overcrowded with the occupancy rate17 of 114.4% which is 

not very encouraging when compared with other countries like the United States, Russia, 

China and Japan (NCRB 2015). The distribution of prisoners in Indian jails is represented 

in Table 2.1 

Table 2.1 

Distribution of prisoners across India 

                                                           
17 Occupancy Rate= Inmate Population/ Total Capacity* 100 



 
 

 

Source: Prison Statistics India (2015) 

The percentage distribution of various types of Prison Inmates is represented in Figure 

2.1. 

Figure 2.1 

Percentage Distribution of Various Types of Prison Inmates at the end 

of 2015 at the all-India level 

 

Type of Prisoners Male  Female Total 

Convicts 1, 28, 428 5,740 1,34,168 

Undertrials 2,70,160 11,916 2,82,076 

Detenues 2,490 72 2,562 

Others 711 106 817 

Total 4,01,789 17,834 4,19,623 



 
 

 

Source: Prison Statistics India (2015: 33) 

 

From Figure 2.1 we can conclude that undertrials consist of 67.22 percent of the total 

prison population across the country. Seven out of ten prisoners are undertrial in the 

country. India has ranked 15th (out of 217 countries) by World Prison Brief in terms of 

undertrial population. Even countries like Venezuela, Congo, and Syria has performed 

better except Libya, Bangladesh, and Pakistan who has performed worst. In the South-

East Asian region, countries like Nepal and Sri Lanka are better than India (WPB 2019). 

This high population of undertrials is the foremost reason for higher occupancy rate in 

Indian Prisons. Moreover, a higher population of undertrials in the country raised the 

questions on the efficacy of the entire criminal justice system. 

 

 

Map 2.1 

Convicts, 32

Undertrials, 
67.2

Detenues, 0.6 Others , 1.2



 
 

State/UT-wise distribution of Undertrials across India as on 31.12.2015

Source: Prison Statistics India 2015                                    

 



 
 

2.4.2 Undertrial Prisoners in Karnataka 

According to PSI-2015, Karnataka has102 total number of jails including 8 Central Jails, 

19 District jails, and 70 Sub Jails, etc. In these jails, have imprisoned 13, 473 prisoners 

out of which 3, 904 are convicted prisoners and 9, 314 are the undertrials. On the basis of 

gender-distribution, there are 3, 702 male convicts and 202 females. Similarly, there are 

8, 989 male undertrials and 325 females. The undertrial population is 69.13 percent of the 

total inmate population. The occupancy rate in Karnataka is 95.9% which is 

comparatively better than other Indian States (NCRB 2015). Compared to the PSI 2005 

report, the occupancy rate of prisoners has reduced from 131.9%18 to 95.9% in the last 10 

years. This signifies that the problem of overcrowding of the jails in Karnataka has 

somehow controlled by increasing the number of jails19.       

 

Table 2.2 

Distribution of prisoners in Karnataka 

 

Source: Prison Statistics India (2015) 

                                                           
18 http://ncrb.gov.in/statpublications/psi/Prison2005/Prison2005.htm 
19 Number of jails in Karnataka has been increased from 97 in 2005 to 102 in 2015, according to Prison 

Statistics.  

Type of Prisoners Male  Female Total 

Convicts 3,702 202 3,904 

Undertrials 8, 989 325 9, 314 

Detenues 220 12 232 

Others 23 0 23 

Total 12, 934 539 13, 473 

http://ncrb.gov.in/statpublications/psi/Prison2005/Prison2005.htm


 
 

 

Table 2.3 

Distribution of Undertrial Prisoners in Different Jails in Karnataka at 

the end of 2015 

 Central 

Jail 

District 

Jail 

Sub 

Jail 

Women 

Jail 

Borstal 

School 

Open 

Jail 

Special 

Jail 

Others Total 

Karnataka  4686 3143 1250 0 0 0 235 0 9314 
 

Source: Prison Statistics India (2015) 

Table 2.4 

Percentage Share of Different Types of Prison Inmates to Total 

Inmates at the end of 2015 

S. No.  State/UT Convicts Undertr

ials 

Detenues Others Total 

1.  Andhra Pradesh 37.4 62.1 0.3 0.2 100 

2.  Arunachal Pradesh 26.1 73.9 0.0 0.0 100 

3.  Assam  37.2 62.6 0.1 0.0 100 

4.  Bihar 17.5 82.4 0.0 0.1 100 

5.  Chhattisgarh 44.0 55.9 0.0 0.1 100 

6.  Goa 35.9 62.2 1.9 0.0 100 

7.  Gujarat 33.5 64.7 1.9 0.0 100 

8.  Haryana 42.6 57.4 0.0 0.0 100 

9.  Himachal Pradesh 40.1 59.9 0.0 0.0 100 

10.  Jammu & Kashmir 14.6 81.5 3.8 0.0 100 

11.  Jharkhand 22.8 77.1 0.0 0.0 100 

12.  Karnataka 29.0 69.1 1.7 0.2 100 



 
 

13.  Kerala 37.7 62.3 0.0 0.0 100 

14.  Madhya Pradesh 44.4 55.4 0.1 0.2 100 

15.  Maharashtra 26.6 73.1 0.2 0.1 100 

16.  Manipur 13.1 81.9 5.1 0.0 100 

17.  Meghalaya 7.7 91.4 0.8 0.0 100 

18.  Mizoram 51.1 48.9 0.0 0.0 100 

19.  Nagaland 11.4 79.6 8.8 0.2 100 

20.  Odisha 21.2 78.8 0.0 0.0 100 

21.  Punjab 44.8 55.2 0.0 0.0 100 

22.  Rajasthan 28.6 70.8 0.0 0.5 100 

23.  Sikkim 44.2 55.8 0.0 0.0 100 

24.  Tamil Nadu 35.2 55.6 9.0 0.3 100 

25.  Telangana 37.7 56.8 5.5 0.0 100 

26.  Tripura  55.9 44.1 0.0 0.0 100 

27.  Uttar Pradesh 29.2 70.6 0.2 0.0 100 

28.  Uttarakhand 47.3 52.7 0.0 0.0 100 

29.  West Bengal 26.7 71.3 0.0 2.0 100 

 Total (States) 32.2 67.0 0.6 0.2 100 

30.  A&N Islands 83.8 16.2 0.0 0.0 100 

31.  Chandigarh 50.7 49.3 0.0 0.0 100 

32.  D&N Haveli 0.0 100.0 0.0 0.0 100 

33.  Daman & Diu 32.6 67.4 0.0 0.0 100 

34.  Delhi 22.9 76.7 0.0 0.4 100 

35.  Lakshadweep 4.2 95.8 0.0 0.0 100 

36.  Puducherry 42.4 56.0 1.6 0.0 100 

 Total (UTs) 26.0 73.6 0.0 0.4 100 



 
 

 Total (All-India) 32.0 67.2 0.6 0.2 100 

Source: Prison Statistics India 2015 
  

Table 2.4 shows the percentage distribution of inmates to total inmates. It is very clear 

that states like Meghalaya (91.4%) have the highest percentage of undertrials, followed 

by Bihar (82.4%), Manipur (81.9%) and Jammu & Kashmir (81.5%). Among the UTs, 

the entire prison population (100%) of Dadra and Nagar Haveli are undertrials, followed 

by Lakshadweep (95.8%). Except for two North-Eastern States of Mizoram and Tripura 

where the percentage of convicts are more than undertrials (51.1% and 55.9% 

respectively), rest all of the other states show a reverse pattern where undertrials 

population is more than the convict population.  

Percentage of undertrials in Karnataka is higher than the national average. Where 

69.1% of total prisoners in Karnataka are undertrials, the national figure for the same is 

67.2% as referred from Table 2.4. When compared to PSI 2005 report the percentage of 

undertrials in Karnataka has been increased from 65.3%20 to 69.1% by 3.8 percentage 

points in the last 10 years. Ideally, this population should be reduced after ten years 

because of the reforms that took place in the Criminal Justice System like the 

formation of undertrial review boards, various Supreme Court judgments on the 

plight of UTPs and their speedy trials, etc. 

The PSI report provides data of UTPs under different categories like their demographic 

profile, the age-wise and gender-wise composition, the offenses under which UTPs are 

booked, the period of detention, etc. To compare the Karnataka’s status of UTPs in these 

categories with the national average21, percentage mean deviation22 has been calculated 

for each category.This percentage mean is then compared with the national average. 

From Annexure 1, male UTPs in Karnataka is 19.78% higher than the national 

average whereas, female UTPs are slightly less (1.18%). When it comes to their 

                                                           
20 Prison Statistics India 2005 
21 National Average is calculated by taking Mean of the population in each category. 
22 Percentage Mean Deviation= (Karnataka value - Mean value)/Mean value*100 



 
 

distribution in Central Jails, District Jails, Sub-Jails and Special Jails in Karnataka, from 

Table 2.3, highest UTPs are imprisoned in 8 Central Jails (4686), followed by District 

Jails (3143). Referring to Annexure 1, the population of UTPs in Central Prisons is 

78.18% higher than the national average. Among them, the percentage of Female UTPs is 

exorbitantly higher i.e. 125.41% than the national average. One peculiarity observed was 

that the UTPs imprisoned in Special Jail of Karnataka overpassed the national average by 

93.37%, which is a reason for concern. Special Jails as highlighted by Prison Statistics 

are for those prisoners who committed ‘a serious violation of prison discipline, shows 

tendencies towards violence and aggression, or who belong to a group of 

professional/organized criminals’ (NCRB 2015).    

When compared to the PSI-2005 statistics to find out the trend of UTP population in 

different jails in last 10 years (See Annexure 4), it is found that situation is getting better 

for female UTPs in Sub Jails of Karnataka as less female UTPs are imprisoned in 2015 

than in 2005 as shown in Figure 2.2. Moreover, a significant increment in the population 

of both male and female UTPs in the District Jails in the last 10 years has been observed. 

Also, there has been an overall reduction in the population of UTPs in Central Jails of 

Karnataka.  

Figure 2.2 

Sex-wise distribution of UTPs in different jails in Karnataka 



 
 

 

Note: The positive values show that the respective values are greater than the national 

average (situation of concern) and negative values show, the respective values are lesser 

than the national average (better condition). 

Source: Author’s calculation based on PSI (2005 & 2015) reports. 

If we look at the Age-group wise distribution of UTPs from Annexure 1 for the year 

2015, we can find that highest population of UTPs in Karnataka is in 16-30 years (Male) 

category, where the population is higher than the national average by 29.79%. Also, the 

situation is discouraging for female UTPs of 16-30 years of age as their population is 

44% higher than the national average. This shows that young adults in the age group 

of 16-30 years are more prone to detention and their possibility of becoming 

undertrials is much higher, in Karnataka.  

Figure 2.3 shows the change in trend in the last 10 years in the distribution of UTPs 

based on their age-group and sex. In general, it can be seen that there is no significant 

change in the population of UTPs in different categories except in two cases. The 

population of female UTPs in the age group of 16-30 years has been reduced in last 10 

years from 2005 to 2015 which is a good sign, but as described earlier, their population is 

still higher than the current national average (See Annexure 4). The population of male 
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UTPs in the age group of 30-50 years has been increased in the last 10 years as their 

deviation from their respective national average has increased in a positive direction.  

Figure 2.3 

Distribution of UTPs by Sex and Age-Group in Karnataka 

 

Note: The positive values show that the respective values are greater than the national 

average (situation of concern) and negative values show, the respective values are lesser 

than the national average (better condition). 

Source: Author’s calculation based on PSI (2005 & 2015) reports. 

Some foreign nationals are also imprisoned as undertrials in Indian jails. Most of these 

inmates are from neighboring countries like Nepal, Bangladesh, Pakistan, and Myanmar. 

Some of the inmates are from African origin mostly from Nigeria. According to PSI- 

2015, there are 58 foreign UTPs imprisoned in Karnataka out of which 56 are males and 

2 females (NCRB 2015). If compared with PSI 2005 report it was found that foreign 

UTPs has increased from 8 to 58 (Refer to Annexure 1 and Annexure for 4). 

Similarly, there are some UTPs who are suffering from a number of mental ailments. 

These UTPs are one of the most vulnerable categories of undertrials in India. PSI 2015 

shows that there are 2415 such UTPs out of which 233 are in Karnataka which is greater 

than the national average by around 248% as per Annexure 1. This number has increased 

multifold in the last 10 years from 74 in 2005 to 233 in 2015 thus increased by 214 
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percentage points (See Annexure 4). It needs to be reduced as, these prisoners because 

of their unsound mind not able to understand the entire legal process and thus 

languished in prisons for a very long time without any proper medical facility. 

Consequently, their mental condition deteriorates with time, further reducing their 

chances of getting out of the prison.  

 

2.4.2.1 Demographic profile of UTPs in Karnataka 

Demographic profile of UTPs refers to their educational status, religion, caste and 

domicile status. For the purpose of this dissertation, the first three have been taken into 

consideration. Karnataka has a significant number of illiterate UTPs whose population is 

higher than the national average by 36%. A large number of UTPs has not attended any 

college nor have any graduation degree except having some basic school education. 

When compared with the national average, Karnataka has a slightly higher number of 

UTPs in this category i.e. 13.72% higher than the national average. The third category is 

for those UTPs who are graduates or post-graduates or have any kind of engineering 

degree/diploma. These UTPs are considered as well qualified individuals who end up in 

jails in connection with certain crimes and are not able to get the bail. On analyzing the 

data as shown in Annexure 1, it is found that Karnataka has 677 of such prisoners which 

is slightly higher (less than 0.5%) than the national average which is 675 of such 

prisoners.  

 From the above data, it can be deduced that these are those illiterate or non-

graduated UTPs who are the major concerns and situation is worst. Their higher 

population in prisons signifies that because of their limited or no knowledge about 

the legal procedures or legal rights, they are more prone to become UTPs compare 

to those who are well educated.  

 In order to analyze the last 10 years trend of UTPs in the category of educational 

background, a bar graph is generated based on the calculations in Annexure 6. 



 
 

 

Figure 2.4 

Distribution of UTPs based on their Educational Status in Karnataka 

 

 

Note: The positive values show that the respective values are greater than the national 

average (situation of concern) and negative values show, the respective values are lesser 

than the national average (better condition). 

Source: Author’s calculation based on PSI (2005 & 2015) reports. 

 

Following inferences can be deduced from Figure 2.4- 

 UTPs having higher degrees/diploma gradually have increased from 2005 to 

2015 with a clear trend from negative value to positive value. 

 Non-graduate UTPs have always remaind higher than the national average but 

the trend decreases from 2005 to 2015. 

 The major shift has been observed in the population of illiterate UTPs which 

grows from 2005 to 2015 as their deviation from their mean increases from 

15.13% to 35.81% in a positive direction. 
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These deductions imply that a person who is illiterate or below XII standard is more 

likely to become undertrial than a person who is graduate or above. 

The UTPs have also been distributed based on their faiths. Only four religions- 

Hinduism, Islam, Sikhism, and Christianity have been taken into consideration. In 

Karnataka, the majority of UTPs follow Hinduism followed by Islam and Christianity. As 

per the Annexure 3, UTPs following Hinduism are higher than the national average by 

39.87%. Muslims constitute fewer numbers i.e. 18.7% less than the national average. The 

population of Sikhs is near negligible in Karnataka but Christian UTPs are higher than 

the national average by 7.2%.  

However, the Census-2011 says that the population of Muslims in Karnataka is 

12.92% which is second largest after Hindus23. But it is found that the Muslim UTPs 

constitute 14.31% of total UTPs which means there is an over-representation of 

Muslims in the prisons. The similar case is with Christians also, as the population of 

Christians in Karnataka is 1.87% but in prisons they constitute 3.3% of total UTPs. 

Change in trend from 2005 to 2015 under this category of the religion of UTPs is shown 

in Figure 2.5 (See Annexure 6). 

 

 

Figure 2.5 

Distribution of UTPs on the basis of their religion in Karnataka 

 

                                                           
23Census 2011, https://www.census2011.co.in/data/religion/state/29-karnataka.html  

https://www.census2011.co.in/data/religion/state/29-karnataka.html


 
 

 

Note: The positive values show that the respective values are greater than the national 

average (situation of concern) and negative values show, the respective values are lesser 

than the national average (better condition). 

Source: Author’s calculation based on PSI (2005 & 2015) reports. 

 

Following inferences can be deduced from Figure 2.5- 

 The decreasing trend in the population of UTPs following Hinduism between 

2005 and 2015. 

 A significantly increasing trend in the population of Muslim UTPs from 2005 to 

2015 as the percentage deviations from their respective means has decreased. This 

means a higher number of Muslims were arrested in the last 10 years and become 

undertrials. This somehow tends towards the perceptions that Muslims 

incarcerate much faster than others and there is an inherent bias against 

them in the criminal justice system, especially in the police.  

 The situation of Sikh UTPs has not changed much in Karnataka for the last 10 

years. 

 The population of Christian UTPs has increased significantly.  
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The demographic profile of UTPs also consist of their caste and for this analysis, four 

major castes have been taken into consideration- Schedule Caste, Schedule Tribe, Other 

Backward Class, and General category. From Annexure 3, it can be seen that, in 

Karnataka, UTPs of Schedule Caste category are less than the national average by 

45.06% which means that Karnataka has less SC UTPs as compared to States like Uttar 

Pradesh, Bihar and West Bengal where their percentage is much higher than the national 

average. 

 However, the ST UTPs in Karnataka is less than the national average by only 28 

percent which means, their number is significantly more in prisons of Karnataka. It is 

found that the Schedule Tribe UTPs constitute 7.47% of total UTPs population 

which is higher than the total Schedule Tribe population in Karnataka which is 6.6 

percent24. Hence, it is concluded that ST UTPs are overrepresented in the prisons of 

Karnataka.  

The OBC UTPs are the second most populous in the country after General category 

UTPs, but in Karnataka, their number is very small and is less than the national average 

by a greater percentage of 86.05%. The most populous are the General category UTPs 

and their number in Karnataka is much higher than the national average i.e. by 172.1%. 

Figure 2.6 shows the comparison between 2005 caste data and 2015 data of UTPs in 

Karnataka (See Annexure 6 for calculations).   

 Following inferences can be deduced from Figure 2.6- 

 The population of SC UTPs has decreased in the last 10 years as the percentage 

deviation from their respective mean increases.  

 The population of ST UTPs also has decreased in the last 10 years as their percentage 

deviation increases from their respective mean. 

 There is no significant change in the population of OBC UTPs in the last 10 years 

 The population of General UTPs has increased significantly in the last 10 years.  

 

 

                                                           
24 Census 2011 http://censusindia.gov.in/Tables_Published/SCST/dh_st_karnataka.pdf  

http://censusindia.gov.in/Tables_Published/SCST/dh_st_karnataka.pdf


 
 

 

Figure 2.6 

Distribution of UTPs by Caste 

 

 

Note: The positive values show that the respective values are greater than the national 

average (situation of concern) and negative values show, the respective values are lesser 

than the national average (better condition). 

Source: Author’s calculation based on PSI (2005 & 2015) reports. 

 

Normally, UTPs are booked under various crime heads of Indian Penal Code (IPC) or 

Special and Local Laws (SLL). Some of the common IPC offenses are- Murder, Attempt 

to Murder, Rape, Kidnapping and Abduction, Robbery, Dacoity, Theft, Arson, Riots, etc. 

The Special and Local Laws dealt with a particular set of offenses. Some of the common 

examples are- Arms Act, NDPS Act, TADA, Explosive Substances Act, UAPA, Immoral 

Traffic (Prevention) Act, etc.  

 The UTPs imprisoned in Karnataka under IPC offenses are 33.95% higher than the 

national average as observed from Annexure 5. However, the UTPs booked under SLL 

are less than the national average by 50.34% which mean less population of UTPs has 

booked under SLLs.  
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Another important parameter is the period of detention of UTPs. Majority of the UTPs in 

Karnataka are booked for the period of 3 months to 1 year and their percentage increase 

from the national average is 44.67%. The second major population of UTPs is booked for 

the period of below 3 months which is 23.61% higher than the national average as shown 

in Annexure 2. For longer duration periods like 1 to 5 years and above 5 years, the UTPs 

are less than the national average.  

 

Figure 2.7 

Distribution of UTPs by Period of Detention in Karnataka 

 

Note: The positive values show that the respective values are greater than the national 

average (situation of concern) and negative values show, the respective values are lesser 

than the national average (better condition). 

Source: Author’s calculation based on PSI (2005 & 2015) reports. 

 

Following inferences can be deduced from Figure 2.7 (graph is plotted based on 

calculations in Annexure 5)- 
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 The population of UTPs detained for a period of more than 5 years has decreased 

in Karnataka from 2005 to 2015. However, at the national level, this population 

has been increasing rapidly which makes the problem of UTPs alarming.  

 The population of UTPs detained for a period of more than 1 year up to 5 years 

has decreased from 2005 to 2015. 

 The population of those UTPs detained for a period of more than 3 months to 1 

year has increased in the given last 10 years which is a serious concern. 

 The population of UTPs detained for less than 3 months has increased 

significantly in the last 10 years.  

 

However, considering the slower trial process, there is a possibility that those who 

are incarcerated for less than 3 months or from 3 months to 1 year would come 

under the 5-year detention bracket in near future.  

UTPs are languished in jails not because they are convicted for the particular crimes that 

they are accused of but because of the delay of trial process or inability to pay bail bonds. 

It is very necessary that an UTP must undergo the whole trial process in the stipulated 

time frame. Some fortunate UTPs released from the prison either through appeal or on 

bail or finally acquitted by the courts.  

    In the year 2015, the majority of UTPs are released on bail in Karnataka. This number 

is slightly more (0.93%) than the average number of UTPs released on the all-India level. 

Despite various judicial interventions and legislative actions and reform processes, the 

proportion of UTPs released on bail is not very encouraging. Some of the UTPs are 

acquitted by courts and their number in Karnataka is higher than the national average by 

37.96% as calculated in Annexure 2. Only 17 UTPs in all over Karnataka are released on 

appeal which is very less than the national average.  

 On comparing the 2005 and 2015 statistics on the release of UTPs as shown in 

Figure 2.8, we can deduce that the UTPs who was released on bail in 2005 were more 

than those released in 2015 (See Annexure 5). This number has been decreased which 

ideally should have been increased. It means that bail is getting more difficult for the 



 
 

inmates especially the UTPs. Another reason could be the inability to furnish bail 

bond due to poor economic conditions of undertrials. ‘Release on Appeal’ is a reform 

in the criminal justice system which is still in the nascent stage that is why only few 

could be released through an appeal under Section 436A CrPC. The only increment that 

could happen in the last 10 years is in the number of acquittals as is shown in Figure 2.8. 

 

 

Figure 2.8 

UTPs released in 2005 and in 2015 

 

 Note: The positive values show that the respective values are greater than the national 

average (situation of concern) and negative values show, the respective values are lesser 

than the national average (better condition). 

Source: Author’s calculation based on PSI (2005 & 2015) reports. 

 

 

2.5 Conclusion 
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fundamental problem with them is, they are incarcerated in prison without completion of 

the trial process. In these cases justice is not delivered, it gets delayed.  

With 69.13 percent of undertrial population, Karnataka is one of the states with 

medium undertrial population. The problem of the higher population of UTPs in 

Karnataka has not been changed for the last 10 years, rather it gets aggravated with an 

overall increase in UTP population. Karnataka has a much higher number of women 

undertrial than the national average in its Central Prisons, which is a major concern. The 

problem of younger undertrials in the age group of 16-30 years is also prevalent in the 

State as their population in prisons is higher than older age-group prisoners. A significant 

of UTPs in the prisons of Karnataka suffering from mental ailments and their population 

is higher than the national average and their population has increased multifold in the past 

10 years, the study reveals. On analyzing the demographic profile of UTPs in Karnataka, 

it has been found that persons with lower educational status, who comes from lower 

castes or from minority communities, have a significant population in the prisons. As the 

PSI does not provide data on the economic status of UTPs, it is assumed by the 

researcher that illiterate, lower caste persons or the persons from minority communities 

are not economically well off.  

 It is concluded from the research that, it is that vulnerable section of the society in 

the form of women, illiterates, young adults, mentally ill persons and persons from 

minority communities like Muslims and Christians who are more prone to become an 

undertrial. They are those who cannot afford proper legal representation or furnish bail 

amount because of the poverty, end up languishing in prison for a longer period of 

incarceration as undertrials. This again reinstated the words of Justice Bhagwati that ‘The 

poor in their contact with the legal system has always been on the wrong side of the 

line’25. 

                                                           
25 Hussainara Khatoon (IV) v. Home Secretary, State of Bihar (1980) 1 SCC 98, para 9 
 



 
 

From the above key findings, the natural question that comes to anyone’s mind is “what 

can be done to address the problems of overrepresentation of UTPs?” The researcher 

believes that it is the State sponsored legal aid which is able to address the problem to 

some extent. The next chapter looks into the various aspects of legal aid and its state of 

affairs in Karnataka. 

 

 

  



 
 

Chapter 3 

Legal Aid for Undertrials 

 
In the previous chapter, it has been observed that the majority of UTPs belong to socio-

economically marginalized communities with no or very basic educational status and 

poor financial conditions. Because of which, in most of the cases, they are devoid of any 

type of legal assistance resulting in the absence of any legal representation which leads to 

prolonged trial periods. The reasons can be traced as-  

 Unaffordable legal assistance because of the poverty 

 Unawareness among the UTPs about free legal aid 

 Prevalence of poor quality of the legal aid system 

Supreme Court, in Khatri v. State of Bihar case, has acknowledged the problem of 

poverty and noted, ‘It is common knowledge that about 70 percent of the people in the 

rural areas are illiterate and even more than that percentage are not aware of their rights 

conferred upon them by law’26. Nevertheless, in another case, Justice Krishna Iyer 

observed that ‘In India, because of poverty and illiteracy, the people are unable to protect 

and defend their rights: observance of fundamental rights is not regarded as good politics 

and their transgression as bad politics’27.  

In order to bridge between the poverty and judicial system and to ensure equal 

justice to everyone and to uphold the ‘Rule of Law’, the State provides the right to free 

legal aid.  

 

 

 

                                                           
26 Khatri v. State of Bihar (AIR 1981 SC 928) 
27 Maneka Gandhi v. Union of India (AIR 1978 SC 597) 

 



 
 

3.1 Legal Aid: The Concept 

Generally speaking, Legal Aid is the legal assistance provided to those indigent accused 

who are unable to afford any type of legal representation and access to the judicial 

system.  

S. Muralidhar in his book Law, Poverty and Legal Aid has defined the term as- ‘The 

words “Legal Aid” evoke the notion of providing a lawyer to an indigent litigant at state 

expense’ (Muralidhar 2004).  

Speaking through the Legal Aid Committee in 1971, Justice P.N. Bhagwati rightly 

observed: 

 

‘The legal aid means providing an arrangement in the society so that the machinery of administration 

of justice becomes easily accessible and is not out of reach of those who have to resort to it for 

enforcement of the rights given to them by law, the poor and illiterate should be able to approach the 

courts and their ignorance and poverty should not be an impediment in the way of their obtaining 

justice from the courts. Legal aid should be available to the poor and illiterate, who don’t have access 

to courts. . . .’ (Bhagwati 1971).   

 

Expert Committee on Legal Aid in its report has given a philosophical definition of legal 

aid as: 

 

‘The spiritual essence of a legal aid movement consists in inviting law with a human soul: its 

constitutional core is the provision of equal legal service as much to the weak and in want as to the 

strong and affluent, and the dispensation of social justice through the legal order’ (Iyer 1973). 

 

Legal aid as viewed by Prof. Upendra Baxi as ‘a process of delivery of legal services- 

whether by way of counsel, or advice, or financial support or all’ (Baxi 1975). It also 

includes legal awareness and mechanisms for other outside court settlements to ensure 

justice to everyone. 



 
 

 

3.1.1 Evolution of Legal Aid in India 

The first committee of independent India which dedicatedly focused on legal aid was 

under the chairmanship of Justice N.H. Bhagwati in the year 1949 named ‘The Bombay 

Committee’. The major recommendations of that committee were: 

a. 4 level legal aid delivery system viz. 1) Taluk level, 2) District level, 3) High 

Court level and 4) State level. 

b. Legal aid was to cover- court fees, costs of obtaining certified copies, process 

fees, pleaders fee, and diets money for witness, etc. 

c. No legal aid in trivial cases 

d. Legal aid was to be provided at the trial and appellate stages 

e. Two tests for determining eligibility for legal aid, namely i) Means test and ii) 

Prima facie test. 

f. Bar associations would form the panel of lawyers for legal aid and every lawyer 

was to take a maximum of six cases per year. The legal aid lawyers would pay 

remuneration which was to be on par with government pleaders. The panel 

lawyers were also expected to provide legal advice. 

g. Sources of Legal Aid Fund would be grants from the government, donations from 

local bodies, charitable trusts, and costs recovered in civil litigation, or fees 

collected for rendering legal advice. 

h.  Committee also suggested that awareness about the availability of legal aid had 

to spread by various means.  

In the same year, Government of Bengal set up a committee under the chairmanship of 

Arthur Trevor Harris, a retired Chief Justice of the Calcutta High Court to examine the 

aspect of legal aid in the state. The committee recommended the three-tier Legal Aid 

Services delivery system. However, the committee restricted the legal services to those 



 
 

cases where the indigent accused was being tried for an offense punishable with a 

minimum of five years or more or with capital punishment. 

The First Law Commission of India in 1958, in its fourteenth report, devoted an entire 

chapter on legal aid. The commission noted: 

 

‘. . . . unless some provision is made for assisting the poor man for the payment of court fees and 

lawyers’ fees and other incidental costs of litigation, he is denied equality in the opportunity to seek 

justice. The rendering of legal aid to the poor litigant is, therefore, not a minor problem of procedural 

law but a question of a fundamental character’ (Law Commission of India 1958). 

 

In the year 1970, Government of Gujarat constituted a committee under the chairmanship 

of Justice P.N. Bhagwati in order to look into the question of providing legal aid to poor 

and indigent persons, persons from backward classes, etc. The committee recognized that 

the traditional or remedial legal aid programs were obsolete in the current socio-

economic condition of the country. The committee suggested a shift from ‘remedial legal 

aid’ to ‘preventive legal aid’ (Bhagwati 1971). The committee recommended that the 

legal aid bodies should be autonomous and free from any government control. 

Ministry of Law and Justice in 1972 constituted an Expert Committee on Legal Aid 

with Justice VR Krishna Iyer as chairman. The committee submitted its report titled 

‘Processual Justice to the People’ which made recommendations on almost all the aspects 

of legal aid. ‘The report identified legal aid’s clients as the geographically deprived, 

villagers, agricultural labors, industrial workers, women, children, harijans, minorities, 

and prisoners. The Expert Committee while discussing each of these groups, paid 

attention to their interaction with the criminal justice system as well’ (Muralidhar 2004).  

 The report has a separate chapter on legal aid in criminal proceedings. The important 

points the report made: 

 



 
 
a) ‘. . . . the adversary system tends towards inequality and operates to the disadvantage of the indigent 

accused when unrepresented by effective counsel. 

b) Crime and poverty bear a close relationship. And the poor who constitute a disproportionately large 

number of criminal defendants going in and out of the criminal justice system tend to suffer 

disabilities in the judicial process . . . . the system discriminates in favour of the more affluent. 

c) In many criminal proceedings today, the main threat or sanction over the defendant is not the ultimate 

disposition and sentence in the case. Rather it is the length of time that the case takes from the initial 

arrests or summons until the challan is presented, and from then until the trial or other disposition 

occurs. It is the necessity to produce a bail amount and/or sureties- a sum often larger than the fine 

levied at the time of sentencing- or face the possibility of a pro-longed stay in prison as an undertrial. 

In effect, such a defendant serves his sentence before he is found guilty, if indeed he ever is. 

d) . . . . Deliberately, selective enforcement of the laws creates a shadow-world in which the police rather 

than the law determine what is right and what is wrong’ (Iyer 1973). 

 

On the question of whether legal aid system should have judiciary involved in it, the 

committee had the opinion efficient legal aid system must necessarily have some role for 

judiciary. However, the committee suggested that the top judicial officers should not 

involve in the executive functions of the legal aid system and there should be a separate 

cadre for officials from the field of social services and administration for administrative 

work. The committee recommended legal aid authorities at multiple levels- national, 

state, Supreme Court, High Court, district and taluk levels with judicial officers at each of 

the levels. At national and state levels, separate executive bodies were to be set up to 

oversee the daily functioning of the legal aid authorities.  

In 1977 a committee consisting of Justice P.N. Bhagwati and Justice V.R. Krishna 

Iyer recommended a National Legal Service Authority at the national level. The 

Juridicare committee as it was called focused on the infrastructure of legal aid 

organization and suggested that such organization ‘would not be the department of the 

government but autonomous institutions headed by a sitting or retired judge of the 

Supreme Court’ (Muralidhar 2004). 

 In 1980, Justice Bhagwati again chaired a committee named CILAS (Committee for 

Implementing Legal Aid Schemes) whose function was to implement all the legal aid 

programs and to oversee legal aid activities across the country. However, CILAS 

proposed legal aid boards were set up, but because of certain discrepancies, there felt the 



 
 

need to provide statutory status to legal authorities. This led to the enactment of the Legal 

Service Authority Act in 1987.   

 

 

 

 

3.1.2 Constitutional Provision regarding Legal Aid 

The Preamble to the Constitution of India and Article 14 talks about justice equality. This 

means, no person rich or poor, lower caste or upper cast, Hindu or Muslim can be 

deprived of access to justice in any condition. Poverty should not prevent a person to seek 

justice. Free Legal Aid thus becomes very essential for all those weaker sections of the 

society as a means to access justice. 

Article 22(1) provides the right of an arrested to the person to be represented by 

counsel or legal practitioner of his choice. However, until the 42nd Constitutional 

Amendment Act, the constitution was silent on the legal assistance on the State expense. 

New Article was introduced in the 42nd Constitutional Amendment Act in Part IV on 

Directive Principles of State Policy as Article 39A28 which states that ‘The State shall 

secure that the operation of the legal system promotes justice, on a basis of equal 

opportunity, and shall, in particular, provide free legal aid, by suitable legislation or 

schemes or in any other way, to ensure that opportunities for securing justice are not 

denied to any citizen by reason of economic or other disabilities’.   

 The right to free legal aid is an inalienable element of ‘reasonable, just and fair’ 

procedure of law and is implicit in the right to life and personal liberty under Article 21 

as pronounced in Hussainara Khatoon v. State of Bihar case29. The Supreme Court in the 

                                                           
28 Ins. by the 42nd Constitutional Amendment Act, 1976 
29 Hussainara Khatoon v. State of Bihar (1980) 1 SCC 98 : AIR 1979 SC 1369 



 
 

same case has also pronounced that free legal aid is the constitutional right of every 

individual who cannot afford a lawyer due to poor financial conditions and the onus is on 

the State to provide a lawyer to the accused person, provided, the accused person does 

not object to such lawyer30.  

 

3.1.3 Statutory Provisions regarding Legal Aid 

3.1.3.1 The Criminal Procedure Code. The Criminal Procedure Code, 1973 has contained 

provisions for the right of an accused to provide a lawyer and legal aid. 

Section 303 provides the right of an accused person to be defended. It says, ‘Any 

person accused of an offense before a Criminal Court, or against whom the proceedings 

are instituted under this Code, may of right be defended by the pleader of his choice’31.   

Section 304(1) provides legal aid to the accused at the State expense in certain cases. 

The section says, ‘Where, in a trial before the Court of Session, the accused is not 

represented by a pleader, and where it appears to the Court that the accused has not 

sufficient means to engage a pleader, the Court shall assign a pleader for his defense at 

the expense of the State’32. This provision was inserted on the recommendation of Law 

Commission of India in its 48th report in the year 1972. 

Section 304(2) says that ‘The High Court may, with the previous approval of the 

State Government, make rules providing for-  

a) the mode selecting pleaders for defense under sub-section (1) 

b) the facilities to be allowed to such pleaders by the Courts; 

c) the fees payable to such pleaders by the Government, and generally, for 

carrying out the purposes of sub-section (1)’33.  

                                                           
30 Ibid. 
31 S. 303, Criminal Procedure Code, 1973 
32 S. 304, Criminal Procedure Code, 1973  
33 Ibid. 



 
 

Section 304 (3) says that, ‘The State Government may, by notification, direct that, as 

from such date as may be specified in the notification, the provision of sub-sections (1) 

and (2) shall apply in relation to any class of trials before other Courts in the State as they 

apply in relation to trials before Courts of Session’34. 

Thus, from Section 304, it is clear that it is the onus of the State to provide legal 

assistance to the indigent accused charged with the offense triable in the Session Court. 

The rules for this section have been framed by various High Courts across the country.  

 

3.1.3.2 The Civil Procedure Code. Order XXXIII of Code of Civil Procedure deals with 

suits by Indigent Person. The order has three explanations. The first explanation defines 

the indigent person. It says, ‘A person is an indigent person- 

a) if he is not possessed of sufficient means (other than property exempt from 

attachment in execution of a decree and the subject-matter of the suit) to enable 

him to pay the fee prescribed by law for the plaint in such suit, or 

b) where no such fee is prescribed, if he is not entitled to property worth one 

thousand rupees other than the property exempt from attachment in execution of a 

decree, and the subject-matter of the suit’35. 

The second explanation says that ‘Any property which is acquired by a person after the 

presentation of his application for permission to sue as an indigent person, and before the 

decision of the application, shall be taken into account in considering the question 

whether or not the applicant is an indigent person’36. 

                                                           
34 Ibid. 
35 Order XXXIII, Civil Procedure Code, 1908 
36 Ibid. 



 
 

Third Explanation says, ‘Where the plaintiff sued in a representative capacity, the 

question whether he is an indigent person shall be determined with reference to the means 

possessed by him in such capacity’37. 

‘On the application to sue as indigent person is being granted the plaintiff shall not be 

liable to pay court fee and in case he is not represented by a pleader, the Court may, if the 

circumstances of the case so requires, assign a pleader to him’ (Rai 2005). This is in 

pursuance of order XLIV of the Criminal Procedure Code. 

 

3.1.3.3 The Legal Services Authority Act. To fulfill the constitutional obligation under 

Article 39A, the Government of India enacted the Legal Services Authority Act in 1987. 

The Act establishes statutory legal services authorities at the National, State, District and 

Taluk levels. The act also makes provision for Lok Adalat for faster disposal of justice in 

a cheaper way.  

The preamble of the act defines its objective in the following words,  

 

‘to constitute the legal service authorities to provide free and competent legal Services to the weaker 

section of the society to ensure that opportunities for securing justice are not denied to any citizen by 

reason of economic or other disabilities, and to organize Lok Adalats to secure that the operation of 

the legal system promotes justice on a basis of equal opportunity’38.      

 

The act defines the eligibility criteria for receiving legal services under Section 12 of the 

Act. Following persons are entitled to the benefit of legal services- 

a) ‘A member of Schedule Caste or Schedule Tribe, 

b) A victim of trafficking in human beings or beggar as transferred to in Article 23 

of the Constitution, 

c) A women or a child, 

d) A mentally ill or otherwise disabled person, 

                                                           
37 Ibid. 
38 The Legal Services Authority Act, 1987 



 
 

e) A person under circumstances of underserved want such as being a victim of 

mass disaster, ethnic violence, caste atrocity, flood, drought, earthquake or 

industrial disaster; or 

f) An industrial workman; or 

g) In custody, including custody in a protective home within the meaning of Section 

2 (g) of the Immoral Traffic (Prevention) Act, 1956, or in a juvenile home within 

the meaning of Section 2 (j) of Juvenile Justice Act, 1986, or in a psychiatric 

nursing home within the meaning of Section 2 (g) of the Mental Act, 1987; or 

h) In receipt of annual income less than rupees nine thousand or such other higher 

amount as may be prescribed by the State Government, if the case is before a 

court other than the Supreme Court, and less than rupees twelve thousand or such 

other higher amount as may be prescribed by the Central Government, if the case 

is before the Supreme Court.’ 39    

The Legal Services Authorities examine the eligibility criteria of the applicant and on the 

basis of it the corresponding authority provides legal counsel at the State expense. The 

authority even pays the requisite court fee and other incidental expenses and the applicant 

has to pay nothing on the litigation.      

3.1.4 Legal Services Authorities in India 

The organizational chart and leadership of legal services authorities is shown in Figure 

3.1. 

Figure 3.1 

Organizational chart and leadership of legal services authorities 

 

 

 

  

 

                                                           
39 Section 12, Ibid. 
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Source: Approach to Justice in India: A Report by Daksh (Naik 2018) 

National Legal Services Authority (NLSA). It is the nodal authority at national level whose 

function is to fulfill the mandate of LSA act. The major functions of the authority is- 

 ‘Lay down policies and principles for making legal services available 

 Frame various legal aid schemes 

 Allocate funds to the SLSAs 

 Organize legal aid camps in rural areas, slums or labor colonies 

 Spreading legal awareness, educating the weaker section of the society about their 

rights 

 Promote research in the field of legal services 

 Encourage the dispute settlements through Alternative Dispute Mechanisms   

 Monitoring and evaluation of the implementation of various legal aid programs’40 

                                                           
40 Section 4, Legal Services Authority Act, 1987 
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State Legal Services Authorities (SLSAs.) These are established in each State and work 

under the directions of NLSA. The following functions for SLSAs are defined under the 

Act- 

 ‘Provide legal advice to eligible persons 

 Conducting Lok Adalats  

 Undertake preventive and strategic legal aid programs’41 

District Legal Services Authorities (DLSAs). DLSAs are set up in the districts and work 

under the direction of SLSAs. Their functions are to coordinate the activities of the Taluk 

Legal Services Committee (TLSCs) and other Legal Services in the District and to 

organize Lok Adalats within the District. Similar are the functions of TLSCs but at the 

Taluk Level42.  

In addition to the above authorities, the Act also envisages the Supreme Court Legal 

Services Committee (SCLSC) and High Court Legal Services Committee (HCLSCs) 

whose functions are specifically defined in regulations framed for them.  

3.2 Judicial Responses on Legal Aid 

The judiciary has played a pioneering role in building up the legal aid system in India in 

order to protect the rights of poor and indigent persons. Supreme Court has delivered 

some remarkable judgments on the basis of which the right to free legal aid has been 

acknowledged. From recognizing the importance of providing the access to counsel from 

interrogation in police custody till final conviction to, making free legal aid as 

constitutional right to, addressing issues like competency of the counsel provided to the 

applicant and even the procedure followed in applying for the legal aid, the highest court 

has pronounced judgments on almost all the issues relating to the subject.  

 

M. H. Hoskot v. State of Maharashta, (1978) 3 SCC 544 

                                                           
41 Section 7, Ibid. 
42 Section 10 and Section 11B, Ibid. 



 
 

M.H. Hoskot v. State of Maharashtra43 was the first case where the Supreme Court 

recognized the right to free legal aid and interprets it as implicit under Article 21 of the 

Constitution. The petitioner, in that case, was charged for making fake degree certificates. 

The High Court convicted the petitioner but the Special Leave Petition (SLP) was filed 

only after the period of four years. By the time the petitioner had completed his full term 

of imprisonment. The petitioner complained that the High Court granted the copy of 

judgment that was delivered in 1973 only in 1978. But on further investigation, it was 

found that the copy of the judgment was sent immediately from the High Court but the 

Superintendent of the Yaravada Central Prison, Pune did not furnish it to the petitioner. 

There was no written record that the copy was delivered to the petitioner, which 

constrained him to file SLP in 1978. In addition to it, another major question before the 

court was that there is ‘. . . .no statutory provision for free legal services to the prisoner, 

absent which a right of appeal for the legal illiterates is nugatory and, therefore, a 

negation of that fair legal procedure which is implicit in Article 21 of the constitution, as 

made explicit by this court in Maneka Gandhi. . . .’44 

The Court related the two issues- 1) denying copy of the High Court judgment to the 

prisoner on time by jail authorities and 2) no provision for free legal aid to the indigent 

prisoner, as violation of ‘fair legal procedure’ as quoted in Maneka Gandhi case45 which 

is ultra vires to the Article 21 of the Constitution. Furthermore, the Court stated that 

providing free legal services to an indigent prisoner is the State duty and not the 

‘Government’s charity’46, under Article 21 and Article 39A. The court, however, 

dismissed the SLP as the petitioner preferred to argue by himself despite providing legal 

aid by the court.   

The essence of the judgment was that Supreme Court by giving a liberal 

interpretation of ‘Procedure established by the law’ under Article 21, put the onus on the 

State to provide free legal aid to any indigent prisoner by providing access to counsel. 
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The judgment also looked through the angle of prison reforms wherein the court issued 

guidelines for the jail authorities to furnish timely court orders to the prisoner and 

facilitate him to file an appeal. However, another landmark judgment of the Supreme 

Court on the issue of legal aid came after two years of Hoskot, in Hussainara Khatoon v. 

Home Secretary, State of Bihar47.  

 

Hussainara Khatoon (IV) v. Home Secretary, State of Bihar, (1980) 1 SCC 98 

Hussainara Khatoon in 1975, along with her family, flew away from Bangladesh after 

the crackdown by the government forces of Bangladesh. She was arrested and sent to the 

protective custody and there she spent four years as an undertrial. One of the newspapers 

reported that like Hussainara Khatoon there was a large number of undertrials languished 

in prisons of Bihar and some of them were incarcerated for a very long period of time.  

Justice Bhagwati in the judgment acknowledged that undertrials who were booked 

under bailable offenses were languished in prison only because they could not afford a 

lawyer who could file bail application on their behalf or they are too poor to furnish the 

bail bond. Describing how the current legal system is not in favor of poor, in the 

judgment, he wrote- 

 

‘Today, unfortunately, in our country the poor are priced out of the judicial system with the result that 

they are losing faith in the capacity of our legal system to bring about changes in their life conditions 

and to deliver justice to them. The poor in their contact with the legal system have always been on the 

wrong side of the line. They have always come across “law for the poor” rather than “law of the 

poor”. The law is regarded by them as something mysterious and forbidding- always taking something 

away from them and not as a positive and constructive social device for changing the social economic 

order and improving their life conditions by conferring rights and benefits on them. The result is that 

the legal system has lost its credibility for the weaker sections of the community’48.    

 

Bhagwati emphasized on urgent need for legal service program by stating that, ‘We do 

not think it is possible to reach the benefits of the legal process to the poor, to protect 

them against injustice and to secure to them their constitutional and statutory rights 
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unless there is a nation-wide legal service program to provide free legal services to 

them’49. Again reinstating what was earlier pronounced in the Hoskot, Justice Bhagwati 

connected the thread of right to free legal aid with the ‘reasonable, fair and just’ 

procedure as implicit under Article 21, and pronounced that it is the ‘constitutional right 

of every accused who is unable to engage a lawyer due to poverty, indigence or 

incommunicado to avail the services of a counsel on the state expanse and it is the duty of 

the State to provide the same if the circumstances of the case and the need for justice so 

require, provided the accused has no objection to the provision of such lawyer’50. In the 

final judgment, he pronounced- 

 

‘We would, therefore, direct that on the next remand dates, when the undertrial prisoners, charged 

with bailable offence, are produced before the Magistrates, the State Government should provide 

them a lawyer at its own cost for the purpose of making an application for bail, provided that no 

objection is raised to such lawyer on behalf of such undertrial prisoners and if any application for 

bail is made, the Magistrate should dispose of the same in accordance with the broad outlines set out 

by us in our judgment dated February 12, 1979’.51       

     

In addition to this, the court also directed that undertrial prisoners should be released not 

on the bail bonds which are monetary in nature but on the personal bonds if the 

magistrate thinks that there is no substantial risk of non-appearance of the accused. Here, 

the Supreme Court recognizes that India is still a country where the large part of the 

population lives below the poverty line. Furnishing bail bond for a poor indigent prisoner 

is not possible, so instead of the monetary system of bail, the system should switch to 

personal bonds. The impact would be great on the population of several undertrials who 

comes from socio-economically weaker section of the society and who are in prison just 

because they are unable to pay the bail amount.   

The case also considered to be a landmark judgment for the undertrial prisoners 

where the Court described the gloomy picture of an undertrials by referring them as ‘The 
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Lost Souls’52 The judgment that has been given by Justice Bhagwati on the State’s 

responsibility of providing free legal services is again what the court had given in Hoskot 

but here Bhagwati clearly advocated for a comprehensive legal services program across 

the country. This can be considered as the starting of legal aid movement in India because 

it was the same time when Justice Bhagwati also headed CILAS (Committee for 

Implementing Legal Aid Schemes) to monitor the legal aid programs across the country.  

The decision is significant for all the indigent and poor prisoners as the highest court 

clearly acknowledged that it is those who are at the receiving end of the legal system and 

it is very essential that the justice should not be in peril only because of the poverty, thus 

pronounced that the right to free legal aid is a constitutional right under Article 21.  

However, even after these two judgments and prescribing several guidelines for the 

working of effective legal aid system in the country, a case came in front of Supreme 

Court in the very next year of Hussainara Khatoon where serious violation of these 

guidelines took place. This was related to Bhagalpur Blinding case in Bihar and refers to 

as Khatri v. State of Bihar.53 In Khatri, the highest court showed its anguish over the 

procedural violation in right to free legal aid and passed an order in this regards.  

 

 

Khatri (II) v. State of Bihar, (1981) 1 SCC 627 

In Bhagalpur Blinding case some undertrial prisoners became a victim of police atrocity 

where the police poured acid in the eyes of those undertrials when they were in custody 

in Bhagalpur Central Prison. The court asked its own registrar to submit an investigation 

report on the same. The report highlighted that none of the blinded undertrials were ever 

produced before the magistrate at any time. The undertrials were suffered from grave 

injuries but according to the report, the judicial magistrate did not inquire about how they 

received those injuries. That implies that either, none of the undertrials were produced in 
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front of the magistrate and the magistrate just signed the remand orders or they did not 

bother to inquire about their eye injuries. Another major issue that came in front of the 

court which is more pertinent in the current context was that there was no legal 

representation provided to most of the blinded prisoners at any time. The reason that the 

records of the Judicial Magistrate provided was that none of the blinded prisoners asked 

for any legal representation nor did the Judicial Magistrates asked them whether they 

want any type of legal assistance at State’s expanse. The Court was surprised on the 

violation of its guidelines on legal aid and registered that ‘how this state of affairs could 

be permitted to continue despite the decision of the Court in Hussainara Khatoon (IV) 

case’54. Further, Justice Bhagwati in the judgment showed his displeasure on the part of 

the States on failing to provide free legal aid to the indigents by quoting that- 

 

‘It is unfortunate that though this Court declared the right to legal aid as a fundamental right of an 

accused person by a process of judicial construction of Article 21, most of the States in the country 

have not taken note of this decision and provided free legal services to a person accused of an offence. 

We regret this disregard of the decision of the highest court in the land by many of the States despite 

the constitutional declaration in Article 141 that the law declared by this Court shall be binding 

throughout the territory of India’55.                

 

The counsel on behalf of State of Bihar agreed on the mandate of providing free legal aid 

by the State but the reason given by him, in this case, was the financial constraints of the 

State government. The Court rejected this argument by quoting the Rhem v. Malcolm, 

‘the law does not permit any Government to deprive its citizens of constitutional rights on 

a plea of poverty’.56 The Court held that free legal aid is not to be provided to the 

indigent person only at the trial stage but also at the pre-trial stage when he was first 

produced before the Magistrate. The court refuted the argument made in the Judicial 

Magistrate’s records that the accused never demanded for the legal representation by 

pointing out that 70 percent of the Indian population is illiterate and unaware of their 

legal rights and ‘it would make mockery of legal aid if it were to be left to a poor 
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ignorant and illiterate accused to ask for free legal services’57. Hence in the final 

judgment, the court ordered-  

 

‘We would, therefore direct the Magistrates and Session Judges in the country to inform every 

accused who appears before them and who is not represented by a lawyer on account of his poverty or 

indigence that he is entitled to free legal services at the cost of the State (. . .) We also direct the State 

of Bihar and require every other State in the country to make provision for grant of free legal services 

to an accused who is unable to engage a lawyer on account of reasons such as poverty, indigence or 

incommunicable situations’58. 

 

The decision given by the highest court in Khatri is remarkable in the sense that it has 

explained the gamut of providing legal aid by the State as its Constitutional obligation, 

which is not restricted only for trial stage but even during the first production of accused 

before the magistrate and also every time when the person is remanded. The judgment in 

its entirety was more directed towards the Session judges and Magistrates as it is their 

responsibility to inform every indigent accused that s/he has the choice to avail the 

benefit of legal services on the State expanse if s/he is unable to afford a lawyer for their 

representation because of the poverty. The Magistrates and Session judges should not 

expect the poor accused to ask for legal aid. The reasoning the court has given is 

absolutely correct as most of the population in the country even today is still completely 

unaware of their legal rights because of the lack of legal information dissemination 

among the major masses. It therefore defeats the purpose of legal aid if because of their 

ignorance they would deny any legal help only because they do not demand any. Not 

availing such persons any lawyer for their case will violate the principle of ‘fair legal 

procedure’ as then the trial would be vitiated. It will also violate their right to free legal 

aid under Article 21 of the Constitution.  

This judgment is also remarkable for the undertrials across the country as the Court 

order could have a direct impact on their conditions. The analysis provided in Subheading 

2.3.2.1 in the previous chapter shows that it is that socio-economic weaker section of the 
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society who is more prone to be undertrials because of their inability to afford a lawyer at 

any stage from arrest to conviction. The efficient legal aid if provided to the undertrials 

can help them to get bail or finish the trial in a shorter period of time. This might also be 

the view of the Supreme Court while pronouncing the judgment.  

However, the system of legal aid in the country was evolving at that time and the 

issues relating to it were inevitable as the system was in a very nascent stage. So, once 

again a series of questions pertinent to the affairs of legal aid came before the Supreme 

Court in Suk Das v. Union Territory of Arunachal Pradesh59.  

 

Suk Das v. Union Territory of Arunachal Pradesh, (1986) 2 SCC 401 

In this case, the appellant had been convicted for an offence under Section 506 (criminal 

intimidation) read with Section 34 of IPC, and was rewarded two-year imprisonment. The 

appellant could not afford the lawyer because of his poverty and conducted his trial by 

himself. He was convicted and had to spend 8 months in prison. The appellant appealed 

to the Gauhati High Court that since he was not provided any type of free legal assistance 

for his defense during the trial process and hence the trial was vitiated. The High Court 

dismissed his appeal and confirmed his conviction but reduced the term of imprisonment 

from two years to 8 months which he already underwent. The reason given by the High 

Court was that though the appellant had the right to free legal aid, he did not make any 

request to the Additional Deputy Commissioner for the same. Since no application was 

made by him, ‘it could not be said in the fact and circumstances of the case that failure to 

provide legal assistance vitiated the trial’60. Later, the appellant made Special Leave 

Petition in the Supreme Court presenting the same appeal as he filed in the High Court. 

The questions that were in front of the Court were- 
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a) Whether the indigent accused who is unable to receive any legal assistance during 

his trial involving the possibility of imprisonment, is entitled to free legal aid at 

the State expanse? 

b) Whether it is obligatory on him to apply for such free legal aid? 

c) Whether it is obligatory on the part of Session Judge or the Magistrate to inform 

him about his right to free legal aid and inquire him whether he needs any type of 

legal assistance at the State cost? 

d) If he is not represented by any lawyer in the entire trial process and is convicted, 

whether the trial gets vitiated and the conviction is liable to set aside? 

The Court reiterated its past decisions in Hoskot and Hussainara Khatoon case that the 

free legal assistance on State cost is the constitutional right of the accused of an ‘offence 

which may involve the jeopardy to his life or personal liberty and this fundamental right 

is implicit in the requirement of reasonable, fair and just procedure prescribed by Article 

21’61.  

Bhagwati once again reiterated that because the majority of the population in the 

country is completely unaware of their legal rights and there is no legal awareness 

campaign to provide legal literacy to the masses, these are the poor and illiterates who 

suffer a lot. He emphasized on the need of creating legal awareness programs while 

referring to the poor and indigent that- 

 

‘The law ceases to be their protector because they do not know that they are entitled to the protection 

of the law and they can avail of the legal service programme for putting an end to their exploitation 

and winning their rights. The result is that poverty becomes with them a condition of total 

helplessness. This miserable condition in which the poor find themselves can be alleviated to some 

extent by creating legal awareness amongst the poor. That is why it has always been recognized as 

one of the principal items of the programme of the legal aid movement in the country to promote legal 

literacy. It would in these circumstances make a mockery of legal aid if it were to be left to a poor 

ignorant and illiterate accused to ask for free legal services’62. 

 

This was the response for the first and second question where the Court put the onus on 

the State to provide free legal aid irrespective of the application made by the accused for 
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it. The Court, in this case, gave the benefit of doubt to the Additional Deputy 

Commissioner that since the trial happened before the Khatri case, the Commissioner 

was not aware of the decision given in Khatri about informing the accused that he is 

entitled to free legal assistance. But Court raised its concern on the judgment of Gauhati 

High Court as it came after Khatri, and the High Court took the same stand that since the 

accused did not apply for free legal aid, he was denied legal aid. The Supreme Court 

reversed the decision of the Gauhati High Court by accepting that in this case the trial 

was vitiated as the accused was not provided the lawyer by the State and ‘the conviction 

and the sentence recorded against the appellant must be set aside’63.      

Suk Das judgment became a relief for all those accused who went unrepresented and 

several High Courts on the basis of it pronounced the entire trial process as vitiated. 

Madhya Pradesh High Court in Hiralal Gopilal Rathore v. State of Madhya Pradesh64 

and Kerala High Court in State of Kerala v. Kuttan Mohanan65 took the similar stand as 

taken by Supreme Court in Suk Das.  

Later on in several judgments, the judiciary has examined and interpreted various 

aspects of the legal aid like the competency of the counsel assigned to the indigent 

prisoner66 in Kishor Chand, the duty of the court to appoint a competent defense counsel 

in Ram Awadh v. State of U.P.67, and in the infamous case of Mohd. Ajmal Amir Kasab v. 

State of Maharashtra, the Supreme Court once again examined the provision of free legal 

aid even in the pre-trail stage. 

 

 

 

Mohammed Ajmal Mohammad Amir Kasab v. the State of Maharashtra, 

(2012) 9 SCC 1 
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The appellant Mohammad Ajmal Mohammad Amir Kasab @ Abu Mujahid was a 

Pakistani national who was sentenced to five death penalties and an equal number of life 

sentences for committing various crimes of grave nature. Some of the major charges 

against him were: conspiracy to wage war against the Government of India, criminal 

conspiracy, collecting arms with the intention of waging war against the Government of 

India, commission of terrorist acts, committing the murder of a number of persons, etc. 

He was found guilty of all the charges and was sentenced to death by both the trial court 

and the Bombay High Court. Kasab appealed to the Supreme Court but was 

unrepresented by any lawyer, so the Court appointed senior advocate Mr. Raju 

Ramachandran assisted by Mr. Gaurav Agrawal to represent him which the Court 

considered it as a high-quality legal assistance which is even not available to the majority 

of Indian citizens. In this case, the Court examined the constitutional obligation to 

provide free legal services, not in the stage of trial but also when the accused is first 

produced before the magistrate and when he is remanded into custody. 

The Court also examined whether the person summoned for interrogation is entitled 

to the presence of his lawyer during questioning. The question arose in order to protect 

the person from self-incrimination. The Court examined its decision in Nandini Satpathy 

case68 where the Court said that if the accused expresses the wish to have a lawyer during 

the time of interrogation, the police shall not deny such facility. However, in Poolpandi 

case69, the question came before the Court was whether a lawyer can be present during 

the interrogation of an accused, which the three-judge bench rejected the appeal. So, 

currently, there is no entitlement for an accused to have a lawyer on his side during 

interrogation. The reason given by the Court was that there are enough provisions in 

CrPC (Sections 161, 162, 163 and 164) and Evidence Act, 1872 which protect the right of 

the accused against self-incrimination. The Court in the judgment pronounced that ‘right 

to consult and be defended by a legal practitioner is not to be construed as sanctioning or 

permitting the presence of a lawyer during police interrogation’.70   
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The appellant also appealed against his non-representation during the pre-trial 

process. Mr. Ramachandran submitted to the court that ‘providing a lawyer at the stage of 

trial would provide only incomplete protection to the accused’.71 Justice Aftab Alam gave 

the example of Khatri case, where the court noted that, ‘the State is under constitutional 

obligation to provide free legal services to an indigent accused not only at the stage of 

trial but also at the stage when he is first produced before the magistrate as also when he 

is remanded from time to time’72. Explaining in detail when an accused needs a lawyer 

Justice Alam said- 

 

‘. . . . a person arrested needs a lawyer at the stage of his first production before the Magistrate, to 

resist remand to police or jail custody and to apply for bail. He would need a lawyer when the charge-

sheet is submitted and the Magistrate applies his mind to the charge-sheet with a view to determine 

the future course of proceedings. He would need a lawyer at the stage of framing of charges against 

him and he would, of course, need a lawyer to defend him in trial [. . .] To deal with one terrorist, we 

cannot take away the right given to the indigent and underprivileged people of this country by this 

court thirty-one years ago’73.       

 

Justice Aftab Alam showed his anguish over the appeal that the appellant was not 

represented during the pre-trial process because at that time the appellant was offered 

Indian lawyer for his representation which he denied asking for a Pakistani counsel. At 

that time Pakistan refused to accept that the appellant was a Pakistani citizen so there was 

not even the slightest possibility that he got the services of any Pakistani counsel. 

The court in the judgment after examining all the facts and the previous cases 

pronounced that right to free legal aid and the right to consult and defended by a lawyer 

arises when the offence is cognizable and the accused is first produced before the 

magistrate. And it is the obligation of the Magistrates to inform the accused about his 

right to free legal aid on State expanse. The court ordered the Magistrates in the country 

to fully discharge their duties failing which will lead to departmental proceedings against 

them.      
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The court put the Constitutional obligation on the State to provide a lawyer to an 

unrepresented accused for the entire course of the trial since its commencement, even if 

the accused does not ask for the same or remain silent. Failure to provide him a lawyer 

during the entire trial stage ‘would vitiate the trial and resultant conviction and 

sentence’74. The only exception is when the accused voluntarily rejected the services of a 

lawyer by making an informed decision in a clear worded manner. However, failure to 

provide a lawyer at the pre-trail stage may not vitiate the trial unless it is ‘resulted in 

some material prejudice to the accused in the course of the trial’75.   

In the opinion of the researcher, no provision for the lawyer during the interrogation 

stage and just solely rely on the protections present in CrPC and Evidence Act 1872 

against the self-incrimination is over-optimistic. The police are infamous for its 

interrogation techniques and most of the time the victims are the indignant and poor 

accused. The Bhagalpur Blinding case is an important example of police atrocities in the 

custody. Presence of a lawyer during the interrogation can protect the accused from all 

those atrocities. Even in D.K. Basu case, the Court said that the advocate or any person 

authorized by the accused can witness the interrogation proceedings from a distance or 

beyond a glass partition. This only helps the accused from forceful self-incriminations. 

The researcher does not imagine any harm of providing legal support during the 

interrogation and the pre-trial stage and hopes the highest court will re-examine this issue 

in greater length with the human right lens.   

 

 

3.3 Undertrials and the provision of Legal Aid  

 

The Supreme Court in Hussainara Khatoon case, examined in detail the importance of 

free legal aid to the poor and indigent undertrials languished in prisons for the long 

period of time, sometimes for the offences which attract the sentence for few months or 
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perhaps for one or two years. Similar views were again expressed by the court in Kadra 

Pahadiya v. State of Bihar case76 where the court was hearing the appeal of four boys of 

pahariya tribe who had been incarcerated for a period of eight years without much 

progress in the trial process. In the judgment, court ordered- 

 

‘. . . . whatever steps are necessary to be taken by the prosecution for the purpose of day to day trial of 

these cases shall be adopted and the trial of these prisoners shall not be delayed on any such count. If 

any of these prisoners is unrepresented in court he shall be intimated that he is entitled to legal aid for 

the purpose of his defence and he shall be provided with a lawyer at the state cost for which the state 

will put funds in court’.77  

 

This appeal in the Supreme Court and the subsequent order led to the speedy trial of those 

four boys resulted in the final acquittal of all four. 

Later judgments of Supreme Court on the various aspect of legal aid as analyzed in 

previous subheading, clearly shows that the provision of free legal services to the poor 

undertrials can help them to conclude their trial process with proper legal representation 

in a shorter time and can provide them bail without spending single penny on the legal 

expenditure.  

The researcher’s analysis in Subheading 2.4.2.1 in Chapter II shows that majority of 

UTPs in Karnataka are illiterate or have only basic school education. It is near impossible 

for those UTPs to understand the legal procedures involved in the trial process and thus 

they need adequate legal representation and also it is not prudent to assume that they 

know their legal rights and entitlements. Similarly, on analyzing the caste distribution of 

UTPs, the researcher found that the population of ST population in prison is higher than 

their overall population in Karnataka. Various studies show that the economic status of 

STs is very low as compare to other communities and same is true for their educational 

status. There are fair chances that because of their poor economic and financial 

backgrounds they are overrepresented in jails of Karnataka. This signifies the importance 

of a functional and robust legal aid system which can help these indigent UTPs to 
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complete their trials in a shorter time and can increase their chances of getting bail in a 

simpler way.       

From the analysis of various Supreme Court Judgments in the previous section, the 

position of legal aid with respect to the UTPs can be listed as follows- 

 Right to a speedy trial is a fundamental right of every accused person 

which as implicit in Article 21 of the Constitution. 

 The State is under constitutional obligation to provide free legal services 

to all the poor and indigent prisoners from the trial stage to the accused 

first produced before the magistrate and also when he is remanded from 

time to time.78 

 It is obligatory on every Session judge or Magistrate before whom the 

undertrial is produced to inform him that he is entitled to be released on 

bail and to legal aid. 

 If the UTP is not informed, the trial would be vitiated and the conviction 

and sentence are liable to be set aside. 

 Release on a personal bond of poor undertrial if there is no substantial risk 

of non-appearance of the accused.  

With the enactment of Legal Services Authorities Act, 1987, and the establishment of 

various Legal Services Authorities at different levels, it becomes easier for a person to 

receive legal aid in a more proper manner. Various guidelines have been framed by the 

National Legal Services Authority for DLSAs for the representation of persons in custody 

to ensure that Legal Services Clinics properly work in the jails; Para Legal Volunteers 

(PLVs) are identified and trained; panel lawyers should be appointed and their duties are 

specified; proper maintenance of records etc.  

The present legal aid system in the country is the result of long legal aid movement 

spearheaded by the judiciary and government established committees and commissions. 
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Various progressive judgments have been passed and the committees put all their efforts 

to build up a robust legal services system in the country. The enactment of Legal Services 

Authorities Act, 1987 was the landmark step in that direction which has provided the 

statutory status to all the legal services authorities. As it is a common saying that 

‘everything looks good from a distance’, here also on paper everything looks perfect and 

working. However, various reports and statistics revealed that not everything is fine with 

legal aid. 

 

3.3.1 Legal Aid - A Distant Dream for the Poor? 

Vijay Raghavan raises the questions on the quality of legal services to provide to the 

indigent undertrial prisoners who unable to afford a legal counsel for their representation. 

He says that ‘There are too many complaints against these lawyers about irregular 

appearances in courts, lack of communication with their clients about the status of their 

cases and, most importantly, the poor defence put up by them at the bail and trial stages’ 

(Raghavan 2016). The reason given for all these irregularities might be the poor 

remuneration provided to the lawyers for legal services. The remuneration is decided by 

the State especially their State Legal Service Authorities. In Karnataka, the Karnataka 

State Legal Services Authority (KSLSA) decides the remuneration for legal aid a lawyer 

which currently is Rs. 400 per hearing79.  

Karnam and Nanda put blame on the role of the judiciary in the legal aid system. The 

system is headed by the judiciary but the rules are framed by the State. They also 

question the selection criteria for the legal aid panel. There is no consultation takes place 

between the lawyer and his client and his family members. The incompetence of the 

lawyers never discussed of and usually, none of the lawyers remove for their non-

performance. One of the reasons for the poor quality of legal aid is there is no mechanism 

for reviewing the quality of legal services provided to undertrial prisoners (Karnam and 

Nanda, 2016).  

                                                           
79 As ascertained from an interaction with Prof. Kunal Ambasta. 



 
 

 There was a study conducted by CHRI to understand the prison conditions in 

Karnataka. The report of this study presented some harsh realities- 

 There were numerous prisoners who were poor and were unrepresented by any 

counsel. 

 Majority of them were completely unaware of their legal right and entitlements in 

the form of free legal aid. 

 During the interview, they also told that they were never informed about their 

rights and entitlements and they were totally surprised when they were told about 

the free legal aid. 

 No law officer was appointed in the jail, there were no legal aid forms available 

with the prison authorities and also hardly any records of applicants and the 

decision of the courts (Karnam, 2010). 

  

 

3.4 Status of Legal Aid in Karnataka 

Karnataka has a total of 30 District Legal Services Authorities (DLSAs) and 149 Taluka 

Legal Services Committees as established by Karnataka Legal Services Authority under 

Legal Services Authority Act, 1987 (KSLSA 2014). These Legal Services Institutions 

provide legal aid to UTPs.  

The data obtained from the Karnataka Legal Services Authority website shows 

that from the year 2013 to 2014, legal aid is given to 859 UTPs which is only 8.89% of 

total UTP population at that time80. It implies that out of 100 UTPs only about 9 UTPs 

                                                           
80 The NCRB’s Prison Statistics India 2013 shows that there were 9506 UTPs at the end of 2013 and the 

Prison Statistics India 2014 shows that there were 9812 UTPs at the end of 2014. In order to simplify the 

calculation, the researcher took the mean of these two years UTPs’ population i.e. 

Mean= (UTPs at the end of 2013 + UTPs at the end of 2015)/ 2= (9506+9812)/2= 9659 
 



 
 

are fortunate enough to receive legal aid on State expanse. This shows that the state of 

legal aid in Karnataka is worrisome. 

 

 

 

 

Table 3.1 

Statement showing the details of Legal Aid given in all the Legal 

Services Institutions81 in the State of Karnataka from 1.04.2013 to 

31.03.2014  

 No. of Sitting No. of Beneficiaries (UTPs) 

Total 152 859 

   Source: Annual Report 2015, Karnataka State Legal Services Authority  

Similarly, the Prison Statistics India report 2015 says that in Karnataka, 393 prisoners 

had received legal aid during 2015. The report also provides that there are 13473 total 

numbers of prisoners in the jails of Karnataka. This means that out of total prisoners 

only 3% of prisoners had received the legal aid. This figure is very low even after all 

the institutional mechanisms of legal aid are in place. On referring to Annexure 8, in 

2015 the number of people in Karnataka who have received legal aid is 85% less than the 

national average. It means, when at all India level on an average 2630 people have 

received legal aid, in Karnataka, such people are only 393.  

If we compare the PSI 2005 data of a number of prisoners who received legal aid 

with PSI 2015 data, it is found that in 2005 around 241 prisoners were received legal aid 

whereas in 2015 this number has only increased to 393 prisoners (See Annexures 7 and 

                                                           
81 Legal Services Institutions (LSI) means the Supreme Court Legal Services Committee, State Legal 

Services Authorities (SLSA), the High Court Legal Services Committee, District Legal Services 

Authorities (DLSA) and Taluk Legal Services Committees or sub-divisional legal services committees. The 

National Legal Services Authority (NALSA) is the nodal agency for legal aid in India.   



 
 

8). Figure 3.1 shows the change in trend in terms of percentage deviation in 2005 and 

2015. It implies that in 2005, Karnataka was less than the national average by 75.89% 

when it comes to providing legal aid to prisoners. However, in 2015 this trend further 

increased to 85.06% that too in a negative direction which means Karnataka perform very 

poor in 2015 than in 2005.  

 

 

 

Figure 3.2 

Change in trend in legal aid provided to the prisoners in the year 2005 

and 2015  

 

 Note: Negative values shows that Karnataka has given legal aid to less number of people 

than the national average.  

Source: Author’s calculation based on PSI (2005 and 2015) reports.  

These figures clearly show that the legal aid system in Karnataka still needs a lot of 

progress. From the analysis, it is concluded that the state affair of legal aid in 

Karnataka is not much effective as it needs to be. This might be the reason that the 

number of UTPs in Karnataka is significantly high because most the UTPs are 
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unrepresented and are waiting for their trial despite the obligation put by the 

Supreme Court on the State to provide free legal services to all the poor indigent 

UTPs and their constitutional right of speedy trial under Article 21.      

 

3.5 Conclusion 

As mentioned earlier also, that most of the prisoners who come for the financially 

challenged background are more prone to become undertrials because of their inability to 

afford a lawyer for their legal representation. This was the reason that the court 

pronounced right to free legal aid as a fundamental right under Article 21 in Hussainara 

Khatoon case where the court was hearing the appeal in relation with several undertrials 

incarcerated in the prisons of Bihar. With several judgments of the Supreme Court and 

establishment of Legal Services Institutions, it is clear that an efficient legal services 

system can be a panacea for the poor indigent prisoners. It is completely true that the 

absence of any legal representation for any accused in the trial process is a violation of 

‘fair legal procedure’ because then the trial would not be fair in any way. This once again 

shows the importance of legal aid.  

Enactment of Legal Services Authorities Act, 1987 and establishment of Legal 

Services Institutions at different levels have made a significant effort in the direction of 

legal aid as it defines the entire legal aid system infrastructure in the country. It also 

defines the roles and responsibilities of Legal Aid authorities in providing legal services. 

Supreme Court’s decisions on legal aid set up a new trend in legal services movement 

where the court pronounced right to a speedy trial and free legal aid as a fundamental 

right under Article 21 and put the constitutional obligation on States to make provisions 

on free legal aid for indigent prisoners.  

However, the legal aid system could not save itself from various irregularities and 

loopholes. The direct evidence is the continuously increasing population of UTPs in 

Indian prisons. The researcher tried to point out the lacunas in the existing legal aid 



 
 

system by analyzing data received from government sources, secondary research, and 

discussions from experts. These lacunas are listed as follows- 

 Poor remuneration to legal aid lawyers which hampers their working as it 

disincentivizes them to take up this work. 

 Irregular appearances of legal aid lawyers during the trials in the court 

 No or poor communication of legal aid lawyers with their client and their 

families. 

 The poor defence put by them during the trial stage and in the bail process. 

 Poor performance monitoring mechanisms to assess the performance of legal aid 

lawyers. 

 Government negligence in making an effective legal aid system. 

 Legal awareness programs are poorly conducted and are in the very nascent 

stage. 

 Legal Services Clinics in law schools are ill-equipped and redundant. 

In order to understand the better picture of the status of legal aid with the focus on 

Karnataka, the researcher conducted some quantitative analysis based on the limited data 

obtained from the Government sources. The impact of legal aid could be better 

understood by its impact on UTPs population in Karnataka in a given year. Analyzing 

data for the time duration of one year from 2013 to 2014, it was found that only 3 percent 

of UTPs were benefitted from free legal aid, which in comparison with total UTP 

population in that particular period was very minuscule. The researcher also tried to 

understand whether there was any change in the last 10 years on the population of 

prisoners who benefitted from the provision of free legal aid from 2005 to 2015. The 

findings were very discouraging and raised several concerns on the state of affair of the 

legal aid system in Karnataka. The findings surprised the researcher by showing that 

although the number was less but in 2005 more number of prisoners was received legal 

aid as compared to their corresponding national average than in the year 2015. 



 
 

All those problems discussed above require suitable policy recommendations in order to 

build a robust legal services system in order to address the larger problem of undertrials 

prisoners. The next chapter will make some efforts to suggest some suitable policy 

interventions and suggestions in that direction.   

    

 

 

  



 
 

Chapter 4 

Summary and Policy Recommendations 

 

‘Bowed by the weight of centuries he leans 

   Upon his hoe and gazes on the ground, 

                                      The emptiness of ages on his face, 

         And on his back the burden of the world’ 

                                                                        -Edwin Markham 

                        

This poem was quoted by Justice P.N Bhagwati on the plight of undertrial prisoners in 

Hussainara Khatoon case82 which then became a landmark case for all the undertrials in 

the country. As already mentioned in Chapter II, undertrials are victims of this criminal 

justice system which Vadackumchery called the ‘enforcement crime’ (Vadackumchery 

2002). The life stories of some of these undertrials are the pieces of evidence of such 

crimes. Therefore, it is now the responsibility of this same system to do justice to them. 

This research has tried to find out the status of these ‘lost souls’ in the state of Karnataka. 

In order to do so, the researcher has compared the figures of UTPs population of 

Karnataka with the national average and also compares the 2015 figures with 2005 figure 

to understand the changes in trends in the UTPs population.  

The research has come with some conclusive points. The population of UTPs is much 

higher than the convicts and it has increased in last 10 years which clearly implies that 

the criminal justice system is lethargic and justice is denied for these prisoners because of 

the delay in the trial. Most of the UTPs are imprisoned in Central prisons and among 

them, women UTPs are higher in number which is usually lower for the national average. 

Young accused in the age group of 16-30 years, is another category where Karnataka is 

leading. This signifies that this age-group of persons are prone to become undertrials. 

Another vulnerable group is those accused who are mentally ill. In Karnataka, the 

                                                           
82 Hussainara Khatoon  v. Home Secretary, State of Bihar (1980) 1 SCC 98 



 
 

percentage of such UTPs are very high than the national average. The reason as also 

mentioned in Chapter II is because of their poor mental health they could not understand 

the trial process and other legal procedures and the situation get worst if they are also 

unable to afford a lawyer to represent them. 

If we study the demographic profile of UTPs of Karnataka, the study reveals that it is 

those socio-economically weaker sections of the society who are in prison. The 

percentage of illiterate UTPs, minority communities like Muslims and Christians and 

persons belong to Schedule Tribe are overrepresented in Karnataka prisons. Except for 

ST UTPs, the number of other UTPs has increased in the last 10 years. These socially 

vulnerable communities have no support in terms of money or from society or from the 

Government, thus are likely to spend more time in prisons as an undertrial. 

In order to support such socio-economically weaker sections and provide them justice, 

one of the best possible solutions is effective and accessible legal aid. The research has 

explored the effectiveness and accessibility of legal services in Karnataka. The study 

suggests that the highest court of the country from its landmark judgments has played a 

key role in establishing legal services infrastructure in the country. The vision that the 

court has is to have efficient, effective and more accessible legal aid to the poor and 

indigent prisoners. However, the study also reveals that in reality, the picture is little 

blurred. 

 Karnataka is performing poor as compared to the national average when it comes to 

providing State sponsored legal aid services, as only very few UTPs are able to avail 

those services, rest are either unaware or the legal aid system is inefficient. The shocking 

results that come from the study are, the beneficiary of legal aid services in Karnataka 

have reduced in the last 10 years, which shows that the existing system has failed on 

various aspects. This poor state of affairs of legal services in Karnataka might be the 

reason of higher UTP population in the State.   

The final objective of this research is to provide suitable policy suggestions or 

recommendation to address some of those issues which have been raised in the research. 

The recommendations are for enhancing the accessibility, efficiency, and effectiveness of 



 
 

the legal services provided to the UTPs. These recommendations are the result of 

extensive deliberations with subject experts and criminal lawyers on the issue of UTPs 

and the provision of legal aid. These recommendations are as follows- 

1. Creating a culture of legal awareness and knowledge by actively engaging 

various actors like Police, Prison Department, Civil Society Organizations, Law 

Universities, and Judiciary. Specific efforts must be made to publicize legal aid 

system at the Police Stations, Court premises and Prison Complexes. 

2. Legal Awareness camps should not only be limited to villages but also in urban 

ghettoes and slum areas.  

3. Legal aid system must be made more accessible and easily available to the 

accused and to their families.  

4. Most of the times after arrest the accused and their families do not know how to 

avail the benefits of legal services. In order to tackle this problem, it is suggested 

that KSLSA should set up a 24x7 Helpline Desk within KSLSA office which can 

be reached through a given helpline number. In case of arrest, the family of the 

accused can reach out to that desk which will provide them all the relevant 

information about the legal services available, to the family. The helpline desk 

will also help them to connect with respective DLSAs for availing the services of 

Panel Lawyers83. 

5. The system of accountability to the clients must be made fool-proof. An 

accountability protocol must be developed for the lawyers which is to be 

followed religiously. For example, lawyers visit to the imprisoned client, sharing 

the case documents with the client or his/her family, keeping the client well-

informed about the case and facilitating the client to make informed choices, etc. 

Monitoring Committee set up under Regulation 10 of the NALSA 2010 

Regulations can play a bigger role in this direction. Monitoring Committee needs 

to be constituted in all the Districts and a person from the Civil Society 

                                                           
83 Panel lawyers are appointed by the Legal Services Institutions for a fixed tenure to represent those who 

are in need of free and competent legal services and are entitled to legal aid. 



 
 

Organization who is specialized in Criminal Justice System should also be 

appointed as members in addition to existing members of the committee. 

6. There should also be an internal accountability system for Penal Lawyers within 

the Legal Aid System. Lawyers taking up the cases of legal aid must have a 

specific reporting system where they should submit their completion reports or 

progress reports that will determine the quality of their litigation. 

7. The current honorarium for legal aid lawyers in Karnataka is quiet low which 

needs to be increased and should be at par with other well performing states. The 

lawyers should also be given additional performances based incentives in 

addition to the honorarium to encourage the quality of litigation. Their 

performance can be assessed by the judges in whose Courts the lawyers are 

representing the clients. 

8. Similar to the practice prevalent in the US, here also the senior law students of 

4th-5th years of the ‘National Law Universities’ should be allowed to plead in the 

Courts after the prior permission of the judge, as student-advocates under the 

supervision of their Legal Aid Clinic faculty (so designated). 

9. The Undertrial Review Committees must be monitored to ensure that they 

function effectively. 

10. There should be a mechanism of Social-Audit of the Legal Aid System in the law 

itself to increase transparency and accountability.  

11. It is necessary to train legal aid lawyers for which a proper training system 

should be formulated. A similar effort is being made by Delhi Legal Services 

Authority in collaboration with Azim Premji Foundation.  

The problem of undertrial prisoners does not have a one-stop solution. Legal Aid as a 

solution should not be seen in isolation. It must be supplemented by other reforms like 

reforming the financial system of bail, reforms in prison administration, reforms in 

subordinate judiciary, proper enforcement of speedy trial. As the UTPs are the victims of 

the ‘enforcement crimes’, it is the bare minimum, the criminal justice system should do 

for these ‘Lost Souls’.                
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